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Tue question, legal, as well as political, 
which gave rise to so much acrimonious discus- 
sion inside and out of the hall of Congress, 
as to what constitutes a quorum at any meet- 
ing, has met with recent judicial investiga- 
tion by the Supreme Court of Indiana, in the 
ease of State v. Vanosdal, wherein the meth- 
ods adopted by the speaker of the fifty-first 
congress, were, in effect, endorsed. The point 
decided was that when at a regular meeting 
of school trustees, three of the trustees re- 
fused to act longer, and withdrew from the 
place where the balloting was being held, into 
a crowd of spectators, but without leaving 
the room, the quorum is not broken, though 
they may refuse to vote, and protest against 
further action, and where the remaining 
trustees cast their ballots for a person, he is 
duly elected, the retiring trustees being prop- 
erly treated as being present, and not voting. 





Ir is thought possible that the present con- 
gress may pass the Torrey bankruptcy_bill 
providing for the establishment of a uniform 
system of bankruptcy, under national admin- 
istration. The bill was passed by the house 
of representatives of the last congress. It was 
reported favorably by the senate committee 
on the judiciary, but was not reached for con- 
sideration by the senate at that session, by 
reason of its place on the calendar. It was 
reintroduced in the present congress, and re- 
ported favorably by the judiciary committee 
of the house at the last session. In the re- 
port, the committee take the ground that the 
powers of the States to pass insolvency laws 
under the constitution are incomplete. That 
many of the laws passed by the States have 
proven to be rather a protection to rogues 
than to honest people; that the passage of 
such laws by the States furnishes conclusive 
proof of the necessity for the enactment of a 
bankrupt law, and that with justice, uniform- 
ity and economy, the State insolvency laws 
should be superseded bya single one embody- 
ing the wisdom of all of them, and adequately 
protecting the property rights of all citizens. 
We have, heretofore, called attention to the 
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provisions of the bill in detail. The bill as 
now presented, isthe same, in substance, and 
though in some details may be susceptible of 
beneficial change, in the main is well adapted 
to the end in view. 





Tue English case of Carlill v. Carbolic 
Smoke Ball Company, reported in the last is- 
sue of this JouRNAL, involves a question upon 
which the authorities are somewhat meager, 
and will probably be cited hereafter as the 
leading authority upon the validity of con- 
tracts by advertisement. The offer of the 
company by advertisement, was to pay 100¢ 
to any one who should contract influenza af- 
ter using a smoke ballin the manner pre- 
scribed. The attempt of the company to 
make it appear that the offer was a puff, and 
not a bona jide offer, was held to be disproved 
by their declaration that 1,000£ had been de- 
posited at a bank as a guarantee of their sin- 
cerity. That the offer was not made in the 
first instance to an ascertained person was 
thought to be no objection, under the author- 
ity of all the advertisement cases, of which 
Williams v. Carwardine, 4 B. & Ad. 621, is 
the oldest. The objection also that Mrs. 
Carlill had not notified the company of the 
acceptance of their offer was naturally disal- 
lowed. In general, of course, it is essential 
that an offer should be not merely accepted, 
but the acceptance communicated to the per- 
son making it. The acceptance is a mental 
act, and to use Lord Blackburn’s quotation 
from an old judge, ‘‘it is trite law that the 
thought of man is not triable, for the devil 
does not know what the thought of man is.’’ 
But the court considered that there had been 
an acceptance when this was shown by an 
overt act, and hence, whenever the offer con- 
tains an implied request that acceptance shall 
be signified by doing some particular thing, 
the doing of the thing in pursuance of the 
offer sufficiently completes the contract. 
This governs such cases as that in question, 
and of course, as a matter of fact, no adver- 
tiser expects to receive notification that his 
offer has been accepted. Lord Justice Bowen, 
in the course of his opinion, gave an apt il- 
lustration. A man who wants to earn the re- 
ward offered for a lost dog does not sit down 
and write a letter. He looks for the dog. 

Hereafter it is probable that advertisers 
will be more cautious in their offers to the 
public. 
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NOTES OF RECENT DECISIONS. 





ContTRACT—V ALIDITY—PROMISE FOR PROM- 
1sE.—Earle y. Angell, decided by the Supreme 
Court of Massachusetts, is an interesting ap- 
plication of well known principles of the law 
of contract. It was held that where plaintiff 
in an action against an executor to recover on 
a contract with defendant’s testatrix in her 
life-time, testifies that such testatrix said to 
him: ‘‘If you will agree to come to my funeral 
I will give you $500,’’ and that he promised 
to come, if alive and notified in time—the 
jury is warranted in finding a promise for a 
promise. 





CARRIERS OF PAassENGERS—REFUSAL TO AC- 
cEPpT Raitroap TickeET—DamaGes.—The Ap- 
pellate Court of Indiana, in Chicago «& E. I. 
Ry. Co. v. Conley, hold that where a con- 
ductor refuses to accept the return coupon 
of a railroad ticket, thinking it not genuine 
though it was perfect in letter, figures and 
stamp, it having while in the passenger’s pos- 
session lost its blue color unknown to him by 
being wet, the passenger can recover dama- 
ges. New, J., says: 


Appellant’s counsel do not discuss in their brief the 
second error assigned, the only question for our con- 
sideration being, did the court err in its conclusions 
of law? This question must be answered in the nega- 
tive. The appellee was rightfully upon the appel- 
lant’s car, with a ticket in his possession that he had 
purchased from appellant’s agent, entitling him to be 
carried on said train from said city of Terre Haute to 
said station of Newport. He had entered into a con- 
tract with said company that, for the amount paid by 
him, they would carry him between said points, and 
said company had given him said ticket as evidence of 
said contract. His ticket was in fact a genuine ticket, 
and so showed upon its face in all respects, except the 
original color, which was blue, had faded on account 
of being wet, so that it was white, or of a light color, 
and the general appearance of said ticket showed the 
effect of the water upon it. While it is trne that it 
was on account of the appellee leaving his said ticket 
in his vest pocket when he left said vest at the dye- 
house that its color was changed, he was not com- 
pelled to abandon his rights under his contract with 
the company simply because his ticket, the evidence 
of said contract, was somewhat soiled. If his ticket 
had been lost, or so changed and mutilated that it was 
no longer evidence of said contract, then he would not 
have been entitled to ride on said train without pay- 
ing his fare, but would have suffered the loss caused 
by his own neglect and oversight. But having his 
ticket, with all the printing and the stamp of said 
company plainly impressed upon it, showing that he 
had the right to be carried on said company’s train, 
he had a right to present his ticket to said conductor; 
and, when the same was questioned, he had a right to 
explain any circumstance, fact or transaction that 
would assist said conductor in determining that said 





ticket was genuine, and it was the duty of said con- 
ductor to give said passenger an opportunity to ex- 
plain to him that he himself had taken up, on a former 
occasion, the other part of said ticket. 

Counsel for appellant argue in their brief that ‘‘as 
between the conductor and passenger the ticket is the 
only evidence of the passenger’s right to be carried,’’ 
and in support of this proposition they cite 2 Wood. 
Ry. Law, pp. 350, 1407, note 4; Thomp. Carr. p. 337, § 
3, in which it is said: ‘“The conductor cannot be ex- 
pected to accept explanations of a passenger in regard 
to an improper ticket which he produces. It is better 
and more reasonable that the passenger should now 
and then have to suffer the consequences of his own 
want of care, than that a system be rendered im- 
practicable which seems necessary to the transaction 
of this important branch of business.” It is true that 
where the passenger has no ticket, or has a ticket so 
imperfect that it furnishes no suflicient evidence of 
being genuine, and the conductor has nothing to de- 
termine the passenger’s rights from except his expla- 
nations, he is not bound to take the same as true un- 
less his failure to have a ticket or a perfect ticket was 
due to the company’s fault, it being plain that such a 
rule would enable persons to avoid paying their fares; 
but if the passenger has a ticket which in fact is genu- 
ine, and entitles him to be carried, but is somewhat 
soiled or changed in its general appearance, it is the 
duty of the conductor to hear any explanations the 
passenger may offer to make, and consider said expla- 
nations in connection with said ticket, for the pur- 
pose of determining the rights of the passenger. This 
rule is recognized by our courts. In the case of Rail- 
way Co. v. Fix, 88 Ind. 387, where the conductor re- 
fused to accept the passenger’s ticket, the following 
language is used: “But he refused to accept the 
ticket offered by the appellee, stopped the train, com- 
manded the latter to get off, placed his hand on ap- 
pellee’s shoulder, and conducted him to the steps of 
the car. This was done in the presence of several 
passengers, against the protestations of the appellee, 
and in disregard of his statements and explanations.’’ 
In said case of Railway Co. v. Fix, supra, the passen- 
ger had purchased a round-trip ticket, and the con- 
ductor had retained the return coupon on the going 
trip by mistake, and the passenger did not discover 
the mistake until he presented to the conductor on 
his return trip the going coupon that he had retained, 
instead of the return coupon. The court held that 
under such circumstances the passenger had the right 
to be carried on his return trip on presenting the 
going coupon with proper explanation. It is also 
recognized in the case of Pennsylvania Co. y. Bray, 
125 Ind. 229, 25 N. E. Rep. 4389, that the passenger has 
the right to make any explanations that will assist in 
determining his rights. 





Raitroap Company—Hicuway—Obstruc- 
TION BY TRAIN—FRIGHTENING Hors—E—Proxi- 
MATE CausE.—In Sellick v. Lake Shore & M. 
S. Ry. Co., decided’ by the Supreme Court of 
Michigan, a freight train was obstructing a 
highway in violation of statute, and detain- 
ing plaintiff and his team, when a passenger 
train came along, emitting smoke and steam, 
the origin of which was obscured by the freight 
train. Plaintiff’s horses, which were gentle 
and used to trains, were frightened by the 
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smoke and steam, and ran away, injuring 
plaintiff. It was held that the question 
whether or not the obstruction of the road by 
the freight train was the proximate cause of 
the injury was properly submitted to the jury. 
McGrabb, C. J., says: 


This isthe second appearance of the case in this 
court. On the former appeal this court held (58 Mich. 
195, 24 N. W. Rep. 774) that, while the declaration al- 
leged that the horses were frightened, and the injury 
occasioned by carelessly and negligently causing the 
passenger engine to exhaust great quantities of steam 
and noise, the plaintiff had failed to give any evidence 
in support of the allegation of wrong to which he had 
by his declaration attributed the injury. Plaintiff 
amended his declaration, and now alleges that “de- 
fendant did then and there, by their said cars and 
train, obstruct the said public highway for more than 
five minutes at one time, to-wit, at said time; that is 
to say, they negligently and unlawfully obstructed it, 
for more than five minutes immediately preceding the 
time when the plaintiff reached the spot as aforesaid, 
with their said cars and train, and at a time when the 
west-bound passenger train run by the defendants 
over said road would arrive and depart from said 
depot, passing over the track on the north side of said 
freight train, and the engine drawing the same would 
exhaust great quantities of steam, and thereby, with 
its whistle and bell, make a great noise, and the wind 
blowing fresh from the north, the smoke and steam 
from the passing engine would be driven south over 
the said freight train, carelessly and negligently and 
wantonly neglecting to cut the train, and open a pas- 
sage along said highway across said track at any time 
during said period of over twenty minutes, but wrong- 
fully left the cars and train standing on the track 
across the said highway during all that time, totally 
blockading and preventing travel thereon during all 
of said period, well knowing people would need 
to use the street at said time in going to the depot, 
with and without teams and wagons, to meet the west- 
bound passenger train over said railroad; and also 
knowing that the blockage of said highway, as afore- 
said, under the circumstances as aforesaid, made it an 
unsafe and dangerous place for teams to be caught 
in.’ It is imsisted by defendant that the present case 
is ruled by the decision upon the former hearing, and 
stress is laid upon that part of the opinion in which 
the court say: ‘The plaintiff has not, by his declara- 
tion, attributed his injury to the illegal detention, and, 
if he had, it would have been idle, for the particular 
injury of which he complained, namely, the fright and 
running away of his horses, could not have flowed 
from that detention as a proximate cause.’”’? The court 
had already disposed of the first allegation of wrong, 
viz., that the defendant had negligently obstructed 
the street, and had eliminated that allegation from 
their consideration; but the trial court had instructed 
the jury that, if the plaintiff had been unavoidably de- 
tained, and by reason of that detention, and while 
waiting, the team became frightened by surroundings, 
in consequence of which plaintiff was injured, the de- 
fendant was liable. It was with reference to this in- 
struction that this court used the language upon which 
stress is laid by defendant. It is not alleged or claim- 
ed that the fright and runaway were occasioned by 
the illegal detention as the proximate cause, but by 
the obstruction which caused the detention. That 
opinion was written by Mr. Justice Cooley, and filed 
at the June term, 1885; but in the case of Young vy. 





Railway Co., 56 Mich. 430, 438, 23 N. W. Rep. 67, in an 
opinion filed at the April term of the same year, and 
concurred in by Mr. Justice Cooley, speaking for the 
court, Mr. Justice Champlin says: “If it be conced- 
ed that teams could be ‘riven through the opening 
left by defendant between its cars and across the plank 
crossing without coming in contact with the rail of the 
main track, yet, if the freight car obstructed the trav- 
eled track, and by reason of such obstruction caused 
the plaintiff’s horse to sheer off so as to throw one 
runner of the cutter against the rail of the main track, 
the horse being one of ordinary gentleness, such con- 
ceded facts would present a proper question for the 
jury to determine,—whether the injury resulted from 
leaving the freight car in that position, and whether 
plaintiff’s husband wasin the exercise of ordinary 
eare while driving the horse. No railroad company 
has the right to obstruct a public highway 
with its cars an unreasonable length of time, and, 
as before stated, the legislature has enacted that this 
shall not in any one instance exceed five minutes. 
The liability arises from the duty of the company_ to 
leave the traveled part of the highway unobstructed 
after the expiration of the reasonable time limited by 
law. A violation of this duty is negligence, and, if a 
party is injured by reason thereof, being free from 
fault on his part, wrong and injury occur, and the 
liability attaches. * * * Wecan only apply the law 
to those facts. The shying of the horse was the result 
of the act of the defendant in obstructing the highway. 
If the car was lawfully there, and defendant had not 
violated any duty at the time, noliability would have 
attached, for the reason that, although injury might 
arisen from the shying of the horse, the defendant had 
been guilty of no wrongful or negligent act which con- 
curred in producing theinjury.” In the present case 
there was no intervening cause. The obstruction of 
the highway was a continuous breach of duty. It was 
a cause operating at the time of the injury. The smoke 
and steam were concurrent, rather than intervening, 
causes. They were contemporaneous. They envelop- 
ed and environed the freight train, and produced a 
condition of the cars, It was for the jury to say whether 
the fright of the horses was caused by the appearance 
of the freight cars surrounded as they were. Again, 
ifthe team was frightened by the noise and steam and 
smoke under the circumstances, it was for the jury to 
say, under testimony clearly tending to show that the 
team was used to passing trains and their attendant 
incidents, whether it was not the presence of the 
freight train across the highway, obscuring the origin 
of the steam and smoke and noise, that was the cause 
of the fright and injury. The wrongful act had not 
ceased to operate. 

In the recent case of Telephone Co. v. Robinson, 50 
Fed. Rep. 810, 1 C. C. A. 684, the company had per- 
mitted one of its wires to remain suspended across a 
public highway, a few feet from the ground, and 
plaintiff came in contact with it during an electrical 
storm and was injured by adischarge of electricity, 
which had been attracted from the atmosphere. The 
court held that, since the electricity would have been 
harmless except for the wire, the defendant was 
liable. ‘“‘If,’’ it is said, ‘‘the electric fluid with which 
the wire of the telephone company was charged at the 
time was an element, or the main element, in the pro- 
duction of the injuries to the plaintiff, still it ;is clear 
that the displaced wire furnished the means of the 
communication of the dangerous force which resulted 
in the injury. * * * Tosay that the agency of the 
telephone wire in the production of tbe injury was in- 
ferior to thatof the electric current which was the 
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main cause, is not satisfactery. It is, in fact, to admit 
that the company’s displaced wire furnished the 
means by which the dangerous force was communicat- 
ed to and injured the defendant in error. True, it 
was a new force of power which intervened, with the 
production of which the telephone company had 
nothing to do; but upon this point, in Insurance Co. 
v. Tweed, 7 Wall. 52, the court says: ‘Ifa new force 
or power has intervened, of itself sufficient to stand as 
the cause of misfortune, the other must be considered 
as too remote.’ The new force or power here would 
have'been harmless but for the displaced wire, and 
the fact that the wire took on a new force, with the 
creation of which the company was not responsible, 
yet, it contributed no less directly to the injury on 
that account.” ‘There the wire furnished the means 
of communication. Here it was a question for the jury 
to determine whether the cars did not give to the noise 
and steam and smoke a character which, as to this 
team, they did not possess in the absence of the ob- 
struction. It was for the jury to say whether the new 
forces would or would not have been have harmless 
except forthe presence of the obstruction. In the 
case of Grimes v. Railway Co. (Ind. App.), 30 N. E. 
Rep. 200, recently determined, the rule is laid down 
that, ‘‘when two causes combine to produce an injury, 
both of which are proximate in their character,—the 
one being the result of culpable negligence, and the 
other an occurrence as to which neither party 1s at 
fault,—the negligent party is liable, provided the in- 
jury would not have been sustained but for such negli- 
gence.”” A large number of authorities are cited 
which support the doctrine. The rule is followed in 
Association v. Wilcox 30 (Ind. App.), N. E. Rep. 202. 
In Campbell v. City of Stillwater, 32 Minn. 308, 20 N. 
W. Rep. 320, it is said that, “when several concurring 
acts or conditions of things—one of them the wrong- 
ful act of defendant—produce the injury, and it would 
not have been produced but for such wrongful act or 
omission, such act or omission is the proximate cause 
of the injury.”’ In Shearman & Redfield on Negligence 
(section 39) the authors say: “It is universally agreed 
that, if the damage is caused by the eoncurring force 
of the defendant’s negligence and some other cause, 
for which he is not responsible, including the ‘act of 
God’ or superior human force directly intervening, 
the defendant is nevertheless responsible if his negli- 
gence is one of the proximate causes of the damage, 
within the definition already given. It is also agreed 
that, if the negligence of the defendant concurs with 
the other cause of the injury in point of time and 
place, or otherwise so directly contributes to the 
plaintiff’s damage that it is reasonably certain that 
the other cause alone would not have sufliced to pro- 
dluce it, the defendant is liable, notwithstanding he 
may not have anticipated, or been bound to anticipate, 
the interference of the superior foree which concur- 
ring with his own negligence, produced the damage. 
But if the superior force would have produced the 
same dama ge, whether the defendant had been neg- 
ligent or not, his negligence is not deemed the cause 
ofthe injury.”” In Railroad vy. Reaney, 42 Md. 117, 
Alvey, J., says: “The eflicient and predominating 
sause in producing a given event or effect, though 
there may be subordinate and dependent causes in 
operation, must be looked into in determining the 
rights and liabilities of the parties concerned.” The 
rule laid down by Mr. Cooley in his work on Torts 
(page 76) is that “if the original act was wrongful, 
and would naturally, according to the ordinary course 
of events, prove injurious to some other per- 
son or persons, and does actually result in injury 





through the intervention of other causes which are 
not wrongful, the injury shall be referred to the 
wrongful cause, passing by those which are innocent.”’ 
In the note to page 78 the same author says: “It is 
equally true that no wrong-doer ought to be allowed to 
apportion or quality his own wrong; and that, as a 
loss has actually happened while his own wrongful 
act was in force and operation, he ought to be permit- 
ted to set up as a defense that there was a more im- 
mediate cause of the loss, if that cause was put in 
operation by his own wrongful act. To entitle such 
party to exemption, he must show, not only that the 
same loss might have happened, but that it must 


have happened if the act complained of had 
not been done.” Citing Davis v. Garrett, 6 


Bing. 716. In the present case, while the passenger 
train was not put in operation by the act of ob- 
struction, both trains were operated by defendant, 
and it was for the jury to determine whether the 
presence of the obstruction did not give a different 
eolor and character to the other operations, and con- 
vert otherwise harmless incidents into fear-exciting 
agencies, and whether the presence of the obstructing 
cars did not produce the effect which caused the 
fright, the runaway, and the injury. 


NvuIsANCE—DANGEROUS PREMISES—ELEVA- 
TORS-- INJURIES TO LICENSEE—MUNICIPAL OrpI- 
NANCE.—The Supreme Court of Illinois, in 
Gibson v. Leonard, 32 N. E. Rep. 182, de- 


cided the following propositions : 

A person who breaks into a building to protect 
property from fire is a mere licensee, to whom the 
owner owes no duty to keep the premises in safe re- 
pair. 37 Lil. App. 344, affirmed. 

Rey. St. Ill. 1891, ch. 142, § 1, which gives the mem- 
bers of a fire patrol the right to enter buildings exposed 
to fire, does not give them any greater rights than 
those of mere licensees. 

Where an elevator leading from the basement to the 
first floor is so constructed as to show that it is in- 
tended for freight, and it is left at night on the base- 
ment floor, loaded with merchandise, a mere licensee 
who uses the elevator to go from the first floor to the 
basement, when he might have gone down another 
way, assumes the risk of the elevator being out of or- 
der, since he has no implied invitation to‘use the ele- 
vator. 

City ordinances requiring elevators to be built and 
protected in a certain way, and to be periodically in- 
spected, do not create a civil liability against a person 
who violates them towards one who is injured by an 
accident that was in no way caused by such violation. 

A city ordinance which requires machinery that is 
so located as to endanger the lives and limbs of those 
employed in the building to be so covered or guarded 
to insure against injury to such employees, gives no 
right of action to an injured person who is not an em- 
ployee. 

Baker, J., says inter alia: 

The fundamental inquiry in this case is whether or 
not appellee owed a duty to appellant to so construct, 
keep, and maintain the elevator or hoisting apparatus 
as that it should be a safe means for his transporta- 
tion from one story of the building to another? <Ae- 
tionable negligence, or negligence which constitutes 
a good cause of action, grows out of a want of or- 
dinary care and skill in respect to a person to whom 
the defendant is under an obligation or duty to use 
ordinary care and skill. The owner of land and of 
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buildings assumes no duty to one who is on his prem- 
ises by permission only as a mere licensee, except 
that he will refrain from willful or affirmative acts 
which are injurious. As was said in Sweeny v. Rail- 
road Co., 10 Allen, 368: ‘A licensee, who enters on 
premises by permission only, without any enticement 
allurement, or inducement being held out to him by 
the owner or occupant, cannot recover damages for 
injuries caused by obstructions or pitfalls. He goes 
there at his own risk, and enjoys the license subject 
to its concomitant perils.”” When, at the time of the 
fire, the members of the fire patrol forced opened the 
door, and entered the main floor and basement of the 
building, they were not trespassers; nor did they en- 
ter the premises by virtue of a license, either express 
or implied, from either appellee, the owner of the 
building, or Sues, his tenant. The facts that the 
premises were closed for the night, that the doors 
were all locked and barred, that no ingress was pos- 
sible without using force and violence and breaking 
the doors, and that the lawful owners and occupants 
were all absent, and had no knowledge of either the 
fire or the proposed entry, and all the other surround- 
ing circumstances, preclude any theory of license 
from the owner or tenant. A license to enter upon 
the land and premises of another is not always based 
on the permission of the owner; it is sometimes given 
by the law. In Cooley on Torts (page 313) it is said: 
‘*A third class of licenses comprehends those cases in 
which the law gives permission to enter a man’s 
premises. This permission has no necessary con- 
nection with the owner’s interest, and is always given 
on public grounds. An instance is where a fire breaks 
outinacity. Here the public authorities, and even 
private individuals, may enter upon adjacent prem- 
ises, as they may find it necessary or convenient, in 
their efforts to extinguish or to arrest the spread of 
the flames.” In Proctor vy. Adams, 113 Mass. 376, 
Gray, C. J. said: “In sucha case, though they had 
no permission from the plaintiff or any other person, 
they had an implied license by law to enter on the 
beach to save the property. It is a very ancient rule 
of the common law that an entry upon land to save 
goods which are in jeopardy of being lost or destroyed 
by water, fire, or any like danger is not a trespass.” 
So appellant, when he entered the building, was, by 
the rules of the common law, a mere naked licensee, 
under a license given by the law itself in no way 
emanating from appellee, and by virtue of which he 
would have had a right of entry, even in the teeth of 
an express prohibition on the part of appellee. It is 
the well-settled doctrine that a mere naked license or 
permission to enter premises does not impose an ob- 
ligation on the owner or person in possession to pro- 
vide against the dangers of accident; and it surely 
cannot detract from the applicability of the rule 
that the license or permission has its origin in a 
source other than such owner or person in possession. 
It is provided in section 1 of chapter 142 of the Re- 
vised Statutes that boards of underwriters shall have 
power to provide a patrol of men and acompetent 
person to act as superintendent, to discover and pre- 
vent fires, with suitable apparatus, to save and pre- 
serve property or life at and after a fire; and that, 
the better to enable them so to act with prémptness 
and efticiency, full power is given such superintend- 
ent and such patrol to enter any building on fire, or 
which may be exposed to or in danger of taking fire 
from other burning buildings, subject to the control 
of the tire marshal of the city, and at once proceed to 
protect and endeavor to save the property therein, 
and to remove such property, or any part thereof, 





from the ruins after a fire. So far as the matter here 
involved is concerned, the only effect of said statute 
was to give in express terms to appellant, as a mem-~- 
ber of the fire patrol, the same license and permission 
of entry that was already given to him as an individual 
by the common law. Notwithstanding said statute, 
appellant was a mere licensee under a permission to 
enter, given by law. Appellant was not invited or 
induced by appellee to go into the building. But he 
was lawfully there. Both the common law and the 
statute gave him the right to go there. 

He being there lawfully, is there any evidence tend- 
ing to show that appellee invited him to make use of 
the elevator or hoist? If appellee had done anything 
to induce him to come into the building, then it 
might possibly be said that he had a right to rely on 
appellee’s keeping the premises, including the eleva- 
tor, in a safe condition while he was there. But here 
there was not even a license from appellee; the only 
license was from the law. And so he had no right to: 
conclude that there was an assurance from appellee 
that either the premises or the elevator were safe. 
Besides this, the construction of the elevator or hoist 
was such as to indicate that it was intended fora 
freight hoist. It was not at the main floor, apparently 
ready to transport persons to the basement, but was 
standing on the basement floor, and loaded with bar- 
rels of whisky, thereby indicating the use it was put 
to. These surely were not circumstances of entiea- 
ment, allurement, or invitation. It may be conceded 
that it was the duty of the fire patrol to go down into 
the basement, and cover with tarpaulins the goods 
there stored; but at the very first two of the men 
jumped down the elevator shaft to the tops of the 
barrels standing on the elevator, and from there to 
the basement floor. No reason is perceived why the 
other men could not have reached the  base- 
ment by the same means. The two mem 
could readily have removed the brace fron» 
the basement door, and the goods there piled, and thus 
have afforded ingress to the basement; and the evi- 
dence shows that this was in fact done just after the 
accident. And, besides all this, the patral had short 
ladders with which the basement could easily be 
reached, by placing them in the elevator shaft; and 
this means of ingress and egress was also adopted after - 
the accident occurred. The conclusion must be that 
there was no invitation to use the elevator, growing 
out ofeither the conduct of the appellee or the con- 
dition in which the elevator was found, or the neces- 
sities of the circumstances in which the fire patrol: 
was placed. There is nothing in the case to indieate 
an invitation, either express or implied, to either en- 
ter the premises or use the elevator; and, there being 
no invitation or inducement on the part of appellee, 
no duty was imposed upon him to leave the elevator 
in such condition, when the building was closed at 
night, as it could be operated with safety. It is true 
that appellee might have anticipated that the tire 


patrol might at some time have occasion to enter his 


building, and go from the main floor to the basement. 
But it is equally true in all cases where the entry is 
by a naked licensee that the licensor has knowledge 
that such licensee may at some time enter the prem- 
ises; and yet, as we have above stated, the genera? 
rule is that the licensor assumes no duty to the li- 

censee, except the duty to refrain from affirmative or 

willful acts that work an injury. 

We have thus far omitted any referenee to the or- 
dinances of the city of Chicago. Four of said ordi- 
names were pleaded in the declaration and introduced 
in evidence. It is urged by appellee. that, while the 
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power of the legislature is plenary to create civil 
rights and duties between citizens, yet that a munici- 
pal corporation cannot create such rights and duties, 
and that, therefore, the breach of a duty required by 
a city ordinance will not enable a plaintiff in a civil ac- 
tion to recover. For his contention in this behalf he 
cites as authority the following cases: Fuchs y. 
Schmidt, 8 Daly, 317; Heeney v. Sprague, 11 R. I. 456; 
Vandyke v. Harbeson, 1 Disn. 532; and Railroad Co. v. 
Ervin, 89 Pa. St. 71. For the purposes of this litiga- 
tion it is not essential to determine the question 
thus raised, for, in the view we take of said ordinances, 
we | may ,without detriment to appellee assume 
that it is competent for the city to create by ordi- 
nances new civil liabilities between individuals. It is 
a rule of law too well settled to require the citation 
of authorities, that where the breach of duty alleged 
is not the cause of the injury received, there can be 
no recovery. Sections 1056 and 1057 of the ordinances 
were wholly immaterial. The absence of either a 
fireproof shaft, or of metal doors in the shaft, or of 
catches or fastenings on the doors which could only 
be opened on the inside of the shaft, and were entirely 
under the control of the operator, did not cause or 
contribute to the personal injury that was received by 
appellant. Section 1135 of the ordinances impose 
penalties for not having elevators inspected every 
six months, for not procuring certificates of inspec- 
tion, and for not framing and posting such cer- 
tificates. It is manifested that, if a person was in- 
jured in or by an elevator under circumstances such 
as would not otherwise impose a liability upon the 
owner of such elevator, then the mere failure to con- 
form to the requirements of this section would not 
create a civil liability to the person so injured, for, in 
the nature of things, a failure to obtain, frame, or 
post a certificate of inspection could not be the proxi- 
mate cause of the injury. It seems plain that said 
section also is immaterial, so far as showing a cause 
of action herein is concerned. 

Section 1074 of the ordinances requires more atten- 
tion. It reads as follows: ‘In every factory, work- 
shop or other place or structure where machinery is 
employed, the belting, shafting, gearing, elevators, 
and every other thing, when so located as to endanger 
the lives and limbs of those employed therein while 
in discharge of their duties, shall be so far as practi- 
cable so covered or guarded as to insure against any 
injury to such employees.” The claim is that it was 
a violation of this section not to box or guard with 
wire, or otherwise protect, the counterweight. Hav- 
ing in view said section of the ordinance, counsel 
for appellant places great reliance upon the doctrine 
announced in Parker v. Barnard, 135 Mass. 116. In 
that case a police officer was acting under a rule 
of the police commissioners, which made it his duty 
to examine inthe night-time doors and windows, and 
see that they were properly secured, and, if found 
open, give notice to the inmates, or, if the building 
was unoccupied, make fast the doors and windows. 
He crossed the threshold of the elevator entrance of 
a building, the doors of which were open, and was 
precipitated down the well of an elevator, which was 
unguarded. The statute of the State that was there 
involved provided that in any store or building in 
which there should exist or be placed any hoistway, 
elevator or well hole, the openings thereof should be 
provided with and protected by good and substantial 
railings, and with such good and sufticient trap-doors 
with which to close the same as should be directed 
and approved by the inspectors of buildings, and that 
such trap-doors should be kept closed at all times 





except when in 
occupants of the 


actual use by the occupant or 
building having the use 


and control of the same. It was held that 
the police officer was a licensee, and _ that, 
if the entry of a licensee is permissive 
only, then there can ordinarily be no re- 


covery for a neglect properly to guard the premises. 
The court then held that, conceding this, still, since it 
appeared that the injury proceeded from the negleet 
of the obligation imposed by the statute, it was to be 
determined whether the protection intended to be 
afforded by means of the statute was not for the bene- 
fit of all those who were upon the premises in the 
performance of lawful duties, even if they were but 
licensees, as well as for the benefit of those who were 
there by inducement or invitation, express or im- 
plied, and thus whether the neglect might not be 
made the foundation of an action. The conclusion 
was that the statute there in question was intended to 
provide a protection to all who were in buildings in 
the lawful performance of their duties, and that the 
policeman, when he entered the building where he 
was injured, was in the class of persons so protected. 
But here, in section 1074 of the ordinances of Chicago, 
instead of general language, such as was used in the 
statute considered in Parker y. Barnard, is found 
language which shows in express terms that the ordi 
nance was intended only forthe protection and benefit 
of employees in factories, workshops, and other places 
or structures where machinery is employed. It pro- 
vides that in the places mentioned “the belting, shaft- 
ing, gearing, elevators, and every other thing when so 
located as to endanger the lives and limbs of those 
employed therein while in the discharge of their du- 
ties, shall be, so far as practicable, so covered or 
guarded asto insure against any injury to such em- 
ployees.” In 1 Com. Dig. tit. ‘Action upon Statute,” 
F, it issaid: “In every case where a statute enacts 
or prohibits a thing for the benefit of a person he shall 
have aremedy upon the same statute for the thing 
enacted for his advantage, or for the recompense of 
the wrong done to him contrary to said law.”” And in 
O’Donnell y. Railroad Co., 6 R. I. 211, it is added by 
way of explanation, “confining the remedy to such 
things as are enacted for the benefit of the person su- 
ing.”’ In Rieketts v. Railway Co., 12 C. B. 160, an act 
of parliament provided that the railway company 
should make and maintain “fences for separating the 
land taken for the use of the railway from the ad- 
joining lands not taken, and protecting such lands 
from trespass, or the cattle of the owners or occupiers 
from straying thereout by reason of the railway,’ and 
the cattle of Ricketts crossed from his own close into 
aclose adjoining the railroad, and thence, through 
some defect of the fence, to the railroad, and were 
there killed. The court held that the company owed 
no duty to Ricketts to maintain the fence, and that 
Ricketts had no right to recover for the loss of the 
cattle. It was there said: ‘“*The act of parliament 
created no generalduty, but only a duty as between 
the company and the owners of the adjoining lands, 
and those in privity with them; and a stranger, as 
this plaintiff is, cannot found an action upon anal- 
leged breach of that duty.’? The contention of ap- 
pellee in this case that only such persons as are in- 
tended to be benefited or protected by a statute 
can rely on a violation of that statute as giving a cause 
of action is the established doctrine of the law. ‘That 
such is the rule is show by the decisions of the courts 
in Ricketts v. Railway Co., supra; O’Donnell v. i 
road Co., supra; Harty v. Railroad Co., 42 N. Y. 468; 
Holmes vy. Railroad, ete., Co., 37 Ga, 593; . 
Railroad Co., 72 Mo. 50; Railroad Co. vy. Feathers, 10 
Lea, 108, and numerous other ¢ tses. 
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THE ORIGIN AND GROWTH OF 
EQUITY JURISPRUDENCE. 





The kingdom of England being a very an- 
cient kingdom, has had many vicissitudes and 
changes under several either conquests or ac- 
cessions of foreign nations. For though the 
Britons were, as is supposed, the most ancient 
inhabitants, yet there were mingled with them, 
or brought in upon them, the Romans, the 
Picts, the Saxons, the Danes, and lastly the 
Normans, and many of those foreigners were 
as it were incorporated together, and made 
one common people and nation, and hence 
arises the difficulty and indeed moral impos- 
sibility of giving any satisfactory or so much 
as probable conjecture, touching the origin 
of the laws. 

The reason of this is from the nature of 
laws themselves in general, which having to 
be accommodated to the conditions, exigen- 
cies and conveniences of the people, for or 
by whom they are appointed, as those exigen- 
cies and conveniences do insensibly grow upon 
the people, so many times, there grows in- 
sensibly a variation of laws, especially in a 
long track of time; and hence it is, that 
though for the purpose in some particular 
part of the common law of England, we may 
easily say, that the common law, as it is now 
taken, is otherwise than it was in that partic- 
ular part or point in the time of Henry the 
Second, or Henry the Third, yet it is not pos- 
sible to assign the certain time when the 
change began. We have not any reports of 
judicial decisions in any constant series of 
time before the reign of Edward the First, 
though there are plea rolls of the times of 
Henry the Third, and King John in some re- 
markable order, so that use and custom, and 
judicial decisions and resolutions, and acts of 
Parliament, though not now extant, might in- 
troduce some new laws, and alter some old, 
which we now take to be the very common law 
itself, though the times and precise periods 
of such alterations are not explicitly or clearly 
known; but though some particular variations 
and accessions have happened in the laws, yet 
they being only partial and successive, we 
may with just reason say, they are the same 
English laws now, that they were six hundred 
years since in the general. 

The second difficulty in the search of the 
antiquity of laws and their original, is in re- 





lation to that people‘unto whom the laws are 
applied, which in the case of England will 
render many observables, to them it is hard 
to be traced. It is an ancient kingdom, and 
in such cases, though the people and govern- 
ment had continued the same without the 
mixture of other people or laws; yet it were 
an impossible thing to give any certain origi- 
nal of the laws of such a people, unless we 
had as certain monuments thereof as the Jews 
had of theirs, by the hand of Moses. We 
have not any clear and certain monuments of 
the original foundation of the English king- 


*dom or States, when, and by whom, and how 


it came to be planted, that which we have 
concerning it, is uncertain and traditional, 
and since we cannot know the origin of the 
planting of the kingdom, we cannot certainly 
know the origin of the laws thereof, which 
may be well presumed to be very near as an- 
cient as the kingdom itself. 

It is very evident to every day’s experience, 
that laws, the further they go from their orig- 
inal institution, grow the larger, and the more 
numerous. In the first coalition of a people 
their prospects are not great, they provide 
laws for their present exigencies and conven- 
ience. But in process of time possibly (it 
may be presumed ) their first laws are changed, 
altered or antiquated, as some of the Jaws of 
the Twelve Tables among the Romans were. 
But whatsoever be done touching their old 
laws, there must of necessity be a provision 
of new and other laws successively answering 
to the multitude of successive exigencies and 
emergencies, that in a long track of time will 
offer themselves; so that if a man could at 
this day have the prospects of all the laws of 
the Britains before any invasion upon them, 
it would yet be impossible to say, which of 
them were new, and which were old and the 
several reasons and periods of time, wherein 
every law took its rifle and origin, especially 
since it appears, that in those elder times, the 
Britains were not reduced to that civilized 
State, as to keep the annals and me~orials of 
their laws and government, as the mans 
and other civilized parts of the worla ave 
dore. There is another difficulty in regard 
tr the discovery of the origin of the English 
law is this, that the kingdom had many and 
great vicissitudes of people that inhabited it, 
and that in their several times prevailed and 
obtained a great hand in the government of 
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the kingdom, whereby it came to pass that 
there arose a great mixture and variety of 
laws ; in some places the laws of the Danes. 
in some places the laws of the ancient Brit- 
ains, and again in some places the laws of the 
Mercians, and in some places, or among some 
people the laws of the Normans; for although 
the Normans never obtained the kingdom by 
such a right of conquest, as did or might alter 
the established laws of the kingdom, yet, con- 
sidering that King William the First brought 
with him a great multitude of that nation, and 
many persons of great power and eminence, 
which were planted generally over the king- 
dom, especially in the possessions of such as 
had opposed his coming in, it must need be 
supposed that those occurrences might easily 
have a great influence upon the laws of the 
kingdom, and secretly and insensibly intro- 
duce new laws, customs and usages, so that 
although the body and gross of the law might 
continue the same, and so continue the an- 
cient denomination that it first had, yet it 
must needs receive diverse accessions from 
the laws of those people that were thus inter- 
mingled with the ancient Britains or Saxons, 
though they continue the same denomination 
which their first stream had, yet have the ac- 
cessions of diverse other streams added to 
them in the tracts of their passage which en- 
large and augment them, and hence grew 
those several denominations of the Saxon, 
Mercian and Danish laws, and, therefore, 
among all those various ingredients and mix- 
tures of law, it is almost an impossible piece 
of chemistry to reduce every caput legis to its 
true origin, as to say, this is a piece of the 
Danish, this of the Norman, or this of the 
Saxon or British law. Neither was it, or in- 
deed is it much material, which of these is 
their original, for ’tis very plain, the strength 
and obligation and the formal nature of a law, 
is not upon account that the Danes or the 
Saxons, or the Normans, brought it in with 
them, but they became laws, and binding in 
the kingdom, by virtue only of their being re- 
ceived and approved of. 

The growth of christianity in the kingdom, 
and in the reception of learned men from 
other parts, especially from Rome, and the 
credit that they obtained there, might reason- 
ably introduce some new laws, and antiquate 
or abrogate some old ones that seemed less 
consistent with the Christian doctrines and by 





this means, not only some of the judicial laws 
of the Jews, but also some points relating to 
or bordering upon, or derived from the canon 
or civil laws, as may be seen in those laws of 
the ancient kings. 

The common municipal law of the kingdom, 
which was the superintendency of all those 
other particular laws used in the courts, and 
is the common rule for the administration of 
common justice in the great kingdom of which 
it has been always tender, and there is great 
reason for it, for it is not only a very just and 
excellent law in itself, but it is regularly ac- 
commodated to the frame of the English gov- 
ernment, and of the disposition of the English 
nation, and such as by long experience and 
use is as it were incorporated into their very 
temperament, and in a manner, become the 
complexion and constitution of the English 
commonwealth. 

The courts of equity, I believe to have had 
their origin, as far back as the aula or curia 
regis the great court in which the king ad- 
ministered justice in person, assisted by his 
counselors. The chancellor’s position is re- 
garded as one of great trust and confidence, 
and when seals were introduced the chancel- 
lor had \the keeping of them for the king, 
which he affixed to characters and deeds. 
The court was known as chancery from as 
early as the reign of Henry the Second, and 
it is said that he exercised at this period a 
sort of equitable jurisprudence by which he 
mitigated the rigor of the common law, to 
what extent it is impossible to know or de- 
termine. He is known as one who annuls un- 
just laws, and executes the rightful commands 
of the pious prince, and puts an end to what 
is injurious to the people, or to morals. 

The court of chancery may be said to have 
its origin in the prerogative of the king, by 
which he undertook to administer justice, on 
petitions to himself, without regard to the 
jurisdiction of the ordinary courts, which he 
did through orders to his chancellor. The 
proceedings in chancery were commenced by 
petition about the time of Edward the Third ; 
it may be considered as fully established, as a 
separate and permanent jurisdiction from the 
seventeenth of Richard the Second. Itisa 
noticeable fact that the jurisdiction of the 
chancery proceeded originally from, and was 
sustained by successive kings ,of England 
against the repeated remonstrances of the 
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commons, who were for adhering to the com- 
mon law; although not approving of all its 
rigor, as equity had been to some extent ac- 
knowledged as a rule of decision in the com- 
mon law courts. 

The equitable jurisdiction of the court of 
chancery was, I believe, founded on the sup- 
posed superiority of conscience and equity 
over the strict law. The appearance of equity 
in England isin harmony with the general 
course of legal history in progressive societies 
it gave rise to a wholly independent set of 
tribunals. 

Equity claims that conscience never re- 
sisteth the law, nor addeth to it, but only 
when the law is direct in itself against the law 
of God or law of reason. Where the rigor 
of the law in many cases will undo a subject, 
then the chancery tempers the law with equity, 
and so mixes mercy with justice, as it pre- 
serves a man from destruction. This theory 
of the essential opposition between law 
and equity, and of the natural superior- 
ity of the latter, remained long after equity 
had ceased to be founded on natural justice, 
and had become as fixed and rigid as the com- 
mon law itself. 

The equity jurisdiction of chancery was 
commonly divided into exclusive, concurrent 
and auxiliary. Chancery had exclusive ju- 
risdiction when there were no forms of action 
by which relief could be obtained at law, in 
respect of rights, which ought to be enforced. 
Chancery had concurrent jurisdiction when 
the common law did not give adequate relief, 
e. g., incases of fraud, accident, or mistake. 
It had auxiliary jurisdiction when the ad- 
ministrative machinery of the law courts was 
able to procure the necessary evidence. 

The judicature act of 1873 enacted that, 
in every civil cause or matter commenced in 
the high court of justice, law and equity shall 
be administered by the high court of justice 
and court of appeal respectively, according 
to the rules therein contained, which provides 
for giving effectin all cases to equitable rights 
and other matters of equity. The twenty- 
fifth section declares the law hereafter to be 
administered in England on certain points, 
e. g., in all matters not particularly mentioned 
in which there is any conflict or variance be- 
tween the rules of equity and the rules of 
common law, with reference to the same mat- 
ter the rules of equity shall prevail. 





However, imperfectly, men may listen to 
the voice of reason, they generally admit that 
reason, the faculty by which we apprehend 
the first principles of human actions furnishes 
the idea of a perfect immutable, indisputable 
rule of what human actions ought to be. As 
subordinate to and dependent on this, stands 
the rule which men practically apply to regu- 
late human institutions, and the conduct of 
human affairs, these lower rules, indeed, be- 
ing imperfectly deduced from the highest 
rules, which reflects its presence only in a very 
inconsiderable degree. Still, those who are 
subject to them, do not cease to recognize the 
existence of a standard established by reason ; 
they believe that their actions are in a meas- 
ure regulated in accordance with it, however, 
evident it may be that the rule which deter- 
mine those actions really fall very far short of 
the rule which reason furnishes. When we 
look on the highest rule of human conduct as 
imposed by God or man, we speak of it as 
natural law, the law under which we are 
placed by our birth into the world. 


Let us now see as to the administration of 
equity jurisprudence as introduced into 
America. 

The history of the growth and administra- 
tion of equity jurisprudence in America, and 
on account of the tribunals of equity in the 
various colonies before the revolution, and of 
the States and Federal Union since, is hardly 
less difficult than the history of English court 
of chancery. 


The early colonist brought from England 
to America in their very person, as well as in 
their characters, the common law of the 
mother country. They regarded it as the 
real bulwark of liberty, and to it they con- 
stantly appealed for the redress of official 
wrong, and protection from the tyranny and 
exactions of the royal governors and inferior 
crown officers. They cherished its methods 
and processes, and were scarcely less jealous 
of equity forms and procedures than their old 
Saxon ancestors, mindful of its origin and 
use in England, they viewed the court of 
chancery, as the tribunal of authority, regal 
and ecclesiastical, and feared less it might be 
employed against them as an engine of op- 
pression, and an instrument of tyranny. The 
unbending rigor of the common law often 
wrought harsh injustice, from which only the 
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benign principles, and generous rules of equity 
could afford relief. 

The principles of equity as much as the 
doctrines of common law, were their birth- 
right as Englishmen; the former as well as 
the latter, had been transplanted in New En- 
land, and they were as sure of growth, as it 
was certain that the necessity and occasion 
for their use would arise. Gradually there- 
fore, and in various ways in the different col- 
onies, were established tribunals, differing in 
constitution and personal, but all having the 
general character and jurisdiction of the En- 
glish Court of Chancery as declared in the 
original delegation of general authority by 
the crown to the chancellor, viz: to adminis- 
ter justice, in such matters as were not re- 
mediable at the common law, according to 
conscience, equity, good faith, and honesty. 
The equity courts of America may be loosely 
divided into three classes. The first class are 
proper chancery courts, separate and distinct 
from the courts of law. 

The second class are those which have both 
law and equity jurisdiction, but preserve the 
distinction between the two systems and modes 
of procedure, employing the chancery prac- 
tice for suits in equity, and law practice for 
lawsuits; having a law side, and an equity 
side, and keeping law dockets and equity 
dockets for causes of each kind. In the third 
class the distinction between actions at law 
and suits in equity and the forms of all such 
.actions have been abolished, and there exists 
but one form of action for the enforcement 
and protection of private rights and the re- 
dress of private wrongs, which is called a 
civil action. This is commonly known as the 
code procedure, and it prevails in a great 
many of the State. 

The terms equity and chancery, courts of 
equity and courts of chancery, are constantly 
used as synonymous in the United States. It 
is presumed that this custom arises from the 
circumstances that the equity jurisdiction 
which is exercised by the courts of the various 
States is assimilated to that possessed by the 
English courts of chancery. Indeed in some 
of the States it is made identical therewith 
by statute, so far as comformable to our insti- 
tutions. 

The constitution of the United States has 
conferred on the national judiciary cogni- 
zance of cases in equity as well as in law, and 





under it, and under the statutes in regard to 


it, the federal courts have assumed the same 


jurisdiction, and have adopted substantially 
the same modes of remedy as the equity 
courts of England; and this is true in nearly 
all the States in which it is now administered 
asa branch of jurisprudence separate and 
distinct from the remedial justice of courts 
of common law. 

It may be said that in America equity ju- 
risprudence had its origin at a far later period 
than the jurisdiction properly appertaining 
to the courts of common law. In many of 
the colonies, during their connection with 
Great Britain, it either had no existence at 
all, or a very imperfect and irregular admin- 
istration ; and there are still some States in 
whose municipal jurisprudence it has no place 
as a separate and distinct science; even in 
those States in which it has been cultivated 
with the most success, and for the greatest 
length of time, it can scarcely be said to have 
been generally studied or administered as a 
system of enlightened and exact principles, 
until about the close of the eighteenth cen- 
tury. FRANK TRENHOLM. 

Washington, D. C. 


MUNICIPAL CORPORATION—CREMATORY FOR 
GARBAGE—LETTING CONTRACT TO LOW- 
IST BIDDER. 


KILVINGTON VY. CITY OF SUPERIOR. 





Supreme Court of Wisconsin, Oct. 26, 1892. 

1. Power given a municipality, by the terms of its 
incorporation, ‘‘to prevent or abate’? nuisances will 
authorize a contract for the erection of a crematory 
for the consumption of manure, garbage, dead ani- 
mals, ete. 


2. Such acontract for a crematory, the mode of 
building which is patented, is not void on the ground 
that the work was not let to the lowest bidder, as re- 
quired by the charter, where the contract for material 
and building was let to the lowest bidder. 


PINNEY,J.: This action was brought upon a 
contract made between one McCann and the vill- 
age of Superior,organized under chapter 40 of the 
Revised Statutes and acts amendatory thereof. for 
the erection of a crematory according to the Kilv- 
ington patent for the destruction of garbage. dead 
animals, etc. ‘The work was let to the lowest bid- 
der, but prior thereto Kilvington, the owner of 
the patent for building the crematory. appeared 
before the village board while in session, and 
agreed he would allow it and its legal successor 
the use of his patent and improvements as long 
as it should be operated by it for a total sum of 
$1.500.and he would superintend the construction 
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if they would pay his expenses to Superior and 
while there superintending the work; also that 
any contractor who took the contract of erecting 
the crematory could have his said patent and 
services at the same rate; that such facts were 
generally known and publicly stated both before 
the board and throughout the village, and were 
generally known among contractors in that kind 
of work. McCann, having been the successful 
bidder, entered into contract to build the crema- 
tory according to said patent and improvements 
for $4,500, upon premises to be designated by the 
village. On the day of making the contract 
Kilvington entered into a contract with McCann 
to furnish the patent, render services, and super- 
intend the erection of the crematory for the sum 
of $1,500, as he had promised. A place for erect- 
ing it was designated, and the work was com- 
menced. The city of Superior was organized in 
the year 1889, and succeeded to all the liabilities 
and rights of the village. McCann continued the 
work until the 22d of April, 1889, and was 
willing to go on with it, but the board of public 
works refused to permit him to proceed to com- 
plete the contract; and he had expended and be- 
come liable for $2,091.39, and his profits on the 
completion of it would have been $900. He as- 
signed over his claim against the city on said con- 
tract to the respondents, Kilvington and Paden, 
and they presented it to the common council, 
when it was disallowed, and the respondents ap- 
pealed to the circuit court, where they filed for- 
mal complaint on the said contract, and claimed 
damages,-as above stated. The defendant de- 
murred to the complaint. The court overruled 
the demurrer, and the city appealed to this court, 
and claimed (1) that the contract was void, on 
the ground that the village board had no power, 
express or implied, to contract for the erection 
of a garbage crematory: (2) that. if it had such 
power, then the work of building it according to 
the Kilvington patent could not be let to the 
lowest bidder in the mode prescibed by law, be- 
cause it was a patented method, and could not be 
the subject of competition in bidding for the 
work. 

The village of Superior was a public corpo- 
ration created for purposes of local civil govern- 
ment. All its powers ‘not specifically given 
some other officer’ were vested in its village board. 
The contract, for a breach of which this action is 
brought against the city of Superior, the suc- 
cessor in interest and liability of the village, was 
entered into by and between the board of trustees 
of the village of Superior and McCann, the as- 
signor of the plaintiff, for the construction, at a 
designated place, of a furnace, known as the 
‘“‘EKagle Garbage Cremating Furnace,”’ with Kil- 
vington improvements, and all processes for con- 
suming by fire, manure, garbage, and dead ani- 
mals, as a means of conserving the health of the 
city, and of abating nuisances, and preventing 
sickness and disease. The authority of the vi- 
lage to make the contract is denied. It is urged 





that the village board had no power, express or 
implied, for that purpose. Aside from what may 
be fairly considered within the general powers 
of the village to carry out the public purposes 
for which it was created, the village board had 
express power ‘‘to appoint a board of health, * 
* * to declare what are nuisances, and to pre- 
vent or abate the same; * * * and to prevent 
persons from bringing, depositing, or leaving 
within the village any putrid carcass or other un- 
wholesome substance; to require the owners or 
occupants of lands to remove dead animals, 
stagnant water, or other unwholesome substance 
from their premises;’’ and ‘‘to ordain and estab- 
lish all such ordinances and by-laws for the gov- 
ernment and good order of the village * * * 
and the promotion of health, not inconsistent 
with the constitution and laws of the United 
States or of this State, as they shall deem expe- 
dient.”” Rev. St. § 892, subds. 20, 26. The powers 
vested by subdivision 26 were to be exercised by 
ordinances and by-laws, and, being for the en- 
actment of general and permanent rules, cannot, 
it is contended, (and many authorities are cited 
to that effect,) be exercised in any other manner; 
while the powers conferred by subdivision 20 
may be exercised ‘‘by ordinance, resolution, law, 
or vote.’’ Section 892. The power ‘to prevent 
or abate nuisances’*—that which occasions public 
hurt or inconvenience—is necessarily a very 
broad and comprehensive one, and essential, 
is not indispensable, to the purpose for which 
the village was created. It would hardly be 
questioned by any one that if garbage, manure, 
or dead animals were found within the village, 
in the interest of good order, cleanliness, and 
public health, the board of trustees would have 
power to abate such nuisances by removing or 
otherwise making suitable disposition of them. 
To this end it might provide for destroying them, 
instead of fouling the waters of a lake or stream 
of water with them, to be again cast up, to the 
prejudice of the public, or depositing them 
where they would create a new nuisance. To 
this end, if a garbage crematory becomes neces- 
sary. the board may, within a fair and bona fide 
exercise of their discretion, contract for its con- 
struction. and the village will be bound by the 
contract. Speaking of the powers of such cor- 
porations in Spaulding v. Lowell, 23 Pick. 74, 
Shaw, C. J., says: ‘*They can exercise no pow- 
ers but those which are conferred upon them by 
the act by which they are constituted, or such as 
are necessary to the exercise of their corporate 
powers or duties, and the accomplishment of the 
purposes of their association. French v. Quincy, 
3 Allen, 12. This rule has often been affirmed in 
this State with the just qualification that such 
corporations may resort to the usual and conven- 
ient means of executing the powers granted; that 
is to say, as applied to this case, that the village 
in order to prevent or abate nuisances, might re- 
sort to such means as were usual and convenient. 
Mills v. Gleason, 11 Wis. 510; Gilman v. City of 
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Milwaukee, 61 Wis. 592, 21 N. W. Rep. 640; Bell 
v. City of Plattville, 71 Wis. 142, 36 N. W. Rep. 
831; Meinzer v. City of Racine, 68 Wis. 241, 245, 
32 N. W. Rep. 1389. The power to prevent and 
abate nuisances is an express grant of power, and 
not an implied one; and ‘“‘it has long been an es- 
tablished principle in the law of corporations 
that they may exercise all the powers within the 
fair intent and purpose of their creation, which 
are reasonably proper to give effect to powers ex- 
pressly granted. In doing so, unless restricted in 
this respect, they must have a choice of means 
adapted to ends, and are not confined to any one 
mode of operation,’”’ and their discretion in this 
respect cannot be revised or interfered with by the 
courts, except where the substantive power is ex- 
ceeded, or fraud is shown, or there is a manifest 
invasion of private rights. 1 Dill. Mun. Corp. §§ 
91, 94, and cases cited; Benson v. President, etc., 
74 Wis. 32, 39, 41 N. W. Rep. 1017; Kelly v. Mil- 
waukee, 18 Wis. 83, 85; Schanck v. Mayor, 69 N. 
Y. 444; Spaulding v. Lowell, 23 Pick. 71, 80. It 
was not necessary, therefore, that there should 
have been express power conferred on the village 
to build, or contract for building, the crematory. 
The village board might contract for itasa means 
adapted to the end of preventing or abating nui- 
sances, and as a health measure, and so within the 
general purpose for which the village was organ- 
ized. 

2. Upon the authority of Dean v. Charlton, 23 
Wis. 590, it is contended that, as the mode of 
building the crematory was a patented one, the 
contract was void, on the ground that there could 
not be fair competition in bidding for the woik, 
which by the charter. was required to be let to the 
lowest bidder. Rev. St. § 921. The case of Dean 
v. Charlton was decided by a divided court, and 
there was a vigorous and able dissenting opinion 
by Chief Justice Dixon. The legislature subse- 
quently validated the assessments so held void in 
that case. Mills v. Charlton, 29 Wis. 400; Dean 
v. Borehsenius, 30 Wis. 236,—in which cases the 
validity of this legislation was sustained. Since 
that time the direct question involved in that case, 
which was in respect to assessments against abut- 
ting lots for paving the streets, has not been be- 
fore the court; butin Dean v. Charlton the majori- 
ty of the court, after commenting upon the case 
of Harlem Gaslight Co. v. Mayor, ete., 33 N. Y. 
309, expressly disclaimed deciding whether the 
city might not have contracted for laying such 
pavement at its own expense, under its general 
municipal powers, which is really the question 
here presented. In view of the legislation which 
followed Dean v. Charlton, and the fact that it 
was decided by a divided court, and the general 
tenor of subsequent decisions, and the further fact 
that patented methods and processes now enter 
so largely into various classes and kinds of public 
work, we are not disposed to extend the rule of 
that case beyond the particular point there decid- 
ed. In Hobartv. Detroit, 17 Mich. 246, and Motz 
v. Detroit, 18 Mich. 515, decided at about the 





same time, a contrary conclusion was reached; 
and in Pavement Co. v. Painter, 35 Cal. 699, and 
Burgess v. Jefferson, 21 La. Ann. 143, the rule of 
the majority of the court in Dean v. Charlton was 
sustained. Since then, in Re Dugro 50 N. Y. 
513, the question has been decided in conformity 
with Hobert v. Detroit, supra, and other like 
cases; and in Yarnold v. City of Lawrence, 15 Kan. 
129, 131, Brewer, J., netices the diversity of judi- 
cial opinion on the question,and is inclined to favor 
the yiews of the courts of Michigan and New 
York. Baird v. Mayor, ete., 96 N. Y. 567. In 
the present case there was a definite, well-settled 
price for the patent and specifications, at which 
it was held and offered to the city and all con- 
tractors, which would limit the recovery of the 
patentee, so that in fact there was free competi- 
tition for the work and materials, and all else ex- 
cept the patent. The city had the benefit of all 
the competition of which the nature of the work 
admitted; and in such cases, where the entire 
work is done at the general expense of the city. 
the statute ought not to be so construed as to ex- 
clude the city from availing itself of desirable 
patented works or improvements, as to which 
there is but one price, and for which there can, 
in the nature of the case, be no competition, and 
when, for performing the work and furnishing 
materials, the advantage of competition is secured. 
While the rule of Dean vy. Charlton may be upheld 
as applied to assessments charged against abut- 
ting lots where the lot owners have the right se- 
cured to them to construct in front of their prop- 
erty, the improvements for or in which a patented 
method or process is used, we cannot see that 
there is any good reason to hold that the statute 
applies to the patents. mode, or process, when in 
respect to all else the statutory requirement of 
competition is secured. Under any other theory 
a municipal corporation would be obliged to fore- 
go the purchase and use of all patented imple- 
ments, modes or processes,—a result which we 
cannot think the legislature contemplated. For 
these reasons the order of the circuit court must 
be affirmed. 


Nore.—It may be laid down as a rule that the grant, 
in general terms,by the charter of a municipality, of a 
particular power, without prescribing any mode of 
exercising it, vests the governing body, to a greater 
or less extent, with a Giscretion as to the manner in 
which the power shall be used. As stated in the 
principal case the exercise of such discretion cannot 
be interefered with or questioned by the courts, ex- 
cept where the power is exceeded, or fraud is imput- 
ed or shown, or there is a manifest invasion of private 
rights. Dillon Mun. Corp. $94, citing Wells v. Atlanta, 
43 Ga. 67, 76; Page v. City of St. Louis, 20 Mo. 136; 
Colton v. Hanchett, 13 Ill. 615; Bush y. Carbondale, 
78 Ill. 74; Mayor v. Baltimore, 31 Md. 375; Holland v. 
Raltimore, 11 Md. 186; Dodd v. Hartford, 25 Conn. 232; 
Sheldon vy. School District, 25 Conn. 224; Lockwood v. 
St. Louis, 24 Mo. 20; Baker v. Boston, 12 Pick. 184; 
Hovey v. Mayo, 43 Me. 322; Fay, Petitioner, 15 Pick. 
243; Parks v. Boston, 8 Pick. 218; Danielly v. Cab- 
aniess, 52 Ga. 211; Sheridan v. Calvin, 78 Ill. 237. 

Ina recent Kansas case, a cicy of the second class, 
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which had under the statutes, the usual power to 
make regulations to secure the public health (Gen. 
Stat. 1889, §§ 787, 817, 818), made a contract with cer- 
tain persons to perform services at a place used sub- 
stantially as a pest-house during a small-pox epidemic, 
in caring for small-pox patients. The agents of the 
city also appropriated certain infected bed clothing 
and other articles. It was held that these facts creat- 
ed a valid obligation of the city. City of McPherson 
v. Nichols, 29 Pac. Rep. 679. In a case almost “on all 
fours”? with the above, the Supreme Court of Indiana 
held that discretionary power granted toa city either 
“to remove or confine persons having infectious or 
pestilential diseases,” authorized a contract of renting 
a house as a pest-house for the purpose of confining a 
small-pox patient. City of Anderson v. O’Conner, 98 
Ind. 167. 

It was held by Judge Deady, in the federal circuit 
court for the district of Oregon, that where a munici- 
pal corporation, which has power to construct public 
buildings, but is forbidden “to raise money for or loan 
its credit to or in aid’ of any private corporation, 
passes an ordinance providing for a contract with a 
railway company, and the issue of bonds thereby, for 
the erection of public buildings, a court has no power 
to inquire whether the real object of the ordinance is 
to provide for the construction of such buildings, or 
to raise money in aid of the railway company. Coul- 
son v. City of Portland, Deady, 481. That decision 
would seem to push the doctrine to its utmost limits. 

In Kelly v. City of Milwaukee, 18 Wis. 83, 85, one of 
the cases cited in the principal opinion, it was held 
that the power granted in the charter of the city “to 
restrain the running at large of cattle, swine, sheep- 
poultry and geese” and “‘to abate nuisances” was a 
discretionary power, and the city could not be held 
liable to a person whose property had suffered injury 
from ahog at large in the street, because of its fail- 
ure to exercise the power and pass an ordinance for 
bidding such use of the streets. 

In order to create a valid liability, the power which 
the corporate authorities seek to exercise, must be 
within the fair intent and purpose for which the 
municipality was created, and reasonably necessary to 
give effect to powers which are expressly granted. 
Thus where the charter ofa town contained the 
usual grants of power, butno provision was made for 
the establishment of quarantine regulations, or specific- 
ally forthe promotion of public health, it was held, 
that a contract by the authorities, to pay for services 
rendered in enforcing quarantine regulations, was 
ultra vires and void, New Decatur vy. Berry, 90 Ala. 
432, 7 South. Rep. 838. 

It must be borne in mind, however, that these cases 
are but anexception to a general rule. If the charter,in 
granting a particular power to a municipality, pre- 
scribes the mode in which it can be exercised, that 
mode must be followed or the acts of the corporation 
will be ultra vires. Thus, where a city charter, in 
granting the power to make public improvements, au- 
thorized the council to pass ‘‘all proper and necessary 
laws’? for such improvements, and required ‘“‘every 
ordinance providing for any specific improvement” to 
be published, ete., and required ‘all contracts for 
work” to be let to the lowest bidder, after notice, ete., 
it was held that these provisions while conferring 
power on the common council, also fixed the bounds 
of their actions beyond which they could not go and 
give validity to their acts, and that consequently extra 
work done by a contractor which was not called for by 
the specifications in his contract as authorized by or- 
dinance, created no liability on the part of the city, al- 





though it was done in good faith at the request of the 
city’s superintendent and a special committee of the 
council, and was necessary in consequence of omis- 
sions in the specifications. Zottman v. San Francisco, 
20 Cal. 96; 81 Am. Dec. 96. See also Gilman vy. Milwaukee 
61 Wis. 588; First Presbyterian Church vy. City of Fort 
Wayne, 36 Ind. 338, 10 Am. Rep. 35; Carron vy. Martin, 
26 N. J. L. 594, 69 Am. Dec. 584; Murphy v. Napa 
County, 20 al. 497: French v. Teschmaker, 24 Cal. 518, 
550; Heizo vy. San Francisco, 33 Cal. 134, 145; Iowa R. 
Co. v. County of Sac, 39 Iowa, 149; Sadler v. Eureka 
County, 15 Nev. 44; Ferguson v. Haesell, 47 Tex. 423; 
Flagstaff S. M. Co. v. Patrick, 2 Utah, 316. The same 
principle applies to private corporations. Thus, where 
the charter authorizes the company to sell the shares 
of a delinquent subscriber at auction at a particular 
place, after a prescribed notice, a private sale, at any 
other place and after any other notice is ultra vires 
and void. Lewey’s Island R. Co. v. Bolton, 48 Me. 
451, 77 Am. Dec. 236. See also Abby v. Billups, 35 
Miss. 618, 72 Am. Dec. 143. 

2. As to the second point in the principal case that 
the statutory requirement of a letting to the lowest 
bidder has no application when the article or thing de- 
sired is protected by a patent held by a single firm or 
person, but little can be added to the citations in the 
principal case, which clearly discloses the conflict that 
exists among the decisions on this subject. See in ad- 
dition to the cases cited, Barber Asphalt Pav. Co. v. 
Hunt, 100 Mo. 22; People v. Van Nort, 65 Barb. 331, 
which support the doctrine of the principal case. 
Compare Detroit v. Robinson, 38 Mich. 108; Dolan v. 
New York, 4 Abb. Pr. N. 8., 397. 

In New Jersey the matter is provided for, to a cer- 
tain extent, by astatute which requires that where the 
use of patented articles or materials is contemplat- 
edin the paving of a street, the consent of the owners 
of one-half of the property affected, shall be secured. 
State v. City of Elizabeth, 35 N. J. L. 351. 

It will be noted that in the principal case there was 
no confusion of the values of patented and unpatent- 
ed work; the latter was duly let to the lowest bidder. 
There can be but little doubt that a contract letting 
both together without distinction would be void. Mat- 
ter of Eager, 46 N. Y. 100. 

The exception has sometimes been extended to con- 
tracts for other things than patented articles, such as 
contracts for furnishing gas: Harlem Gas Co. v. New 
York, 33 N. Y. 309; for furnishing fireworks involving 
personal skill, Detwiller v. New York, 1 Thomp. & C. 
657, 46 How. Pr. 218; for professional services as a 
surveyor, People v. Flagg, 17 N. Y. 584, 5 Abb. Pr. 
232; for carriage hire of alderman engaged in public 
duties, Smith v. New York, 12 How. Pr. 1. 





BOOK REVIEWS. 
AMERICAN DIGEST, 1892. 

This volume has been before us for some time, and 
we have made repeated practical use of it, with a 
view of determining its merit. It must be said that 
as a digest of current opinions, it is unexcelled. The 
order, system and arrangements of its subjects, and 
the care exhibited in the preparation of the digests, 
render the work of reliable and ready reference. The 
eases digested are not only cited in the current re- 
porter, but reference is given in most instances to 
the State reports. We note another improvement in 
the calling of attention to articles, annotated cases 
and essays upon the different topics in the current 
law newspapers and law journals. The present 
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volume is larger than any of its predecessors, being 
over six thousand pages. Each year the current 
digest has increased in size, and has now become 
so bulky that it is a question what the compilers 
hereafter will be able todo. As a matter of fact, this 
volume is larger than for convenience it should be. 
One of the problems for future solution is what is to 
be done with the great mass of opinions rendered by 
the courts and increasing each year. The present 
volume, coming out so soon after the rendition of the 
opinions, and prepared in so admirable and accurate 
®& manner, is an exhibition of great enterprise on the 
part of the West Publishing Company. 

MACK’s DIGEST. 

This volume is a digest of the decisions, nearly four 
thousand in number we are told, of the courts of. last 
resort of the several States, as reported in the first 
twenty-four volumes of the American State Reports. 
In its preparation, the compiler has adopted the gen- 
eral style and plan of Rapalje’s Digest of American 
Decisions and American Reports. It is well prepared, 
and to those who have the set of reports to which it isa 
key, the work is invaluable. It is published by Ban- 
croft Whitney Company, San Francisco. 

CHAPLIN ON WILLS. 

This book is composed in part of text devoted to 
stating and explaining the principles and the’ impor- 
tant features of the law of wills,and in part of selected 
eases in which the facts illustrated and the opinions 
expounded, and apply that law. Asa matter of fact, 
the space devoted to the reporting of selected cases 
very much exceeds that devoted to text, the latter, ex- 
cept in so far as stating the elementary principles of 
the law of wills, being very meager. The author an- 
nounces that his main purpose in preparing the work 
was to furnish a book especially adapted to the needs 
of law students, and for that reason such details as do 
not assist in a thorough and accurate comprehension 
of the scope and principles of the subject, have been 
excluded. The selected cases have been chosen solely 
with reference to their intrinsic value and without re- 
gard to locality of jurisdiction, some being English 
and others American. It must be said that the selec- 
tion of cases is excellent throughout, the author hay- 
ing, grouped together, what might be considered as 
the best and leading cases upon the law of wills. The 
hook is designed to give one the elementary principles 
governing the subjects of testamentary incapacity, of 
undue influence, of fraud, of the execution of wills, 
of the revocation and republication of wills, and of 
their form, nature, and scope. Though designed for 
the student, and to him being of special value, it 
should prove useful also to the practicing lawyer as a 
eompact, and carefui review and summary of the im- 
portant principles and doctrines in the domain of its 
subject, and as a convenient means of reference to the 
best authorities. The volume contains about five hun- 
dred pages, has a good index, and is published by 
Baker, Vooris, & Company, New York. 
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The American State Reports, containing the 
Cases of General Value and Authority subsequent 
to those contained in the “American Decisions” 
and the “American Reports,” Decided in the 
Courts of Last Resort of the Several States. Se- 
lected, Reported, and Annotated by A. C. Free- 
man, ‘and the Associate Editors of the “American 
Decisions.”” Vol. XXVII. San Francisco: Ban- 
croft-Whitney Company, Law Publishers and Law 
Booksellers. 1892. 





QUERIES. 
QUERY No. 1 

Can payment on alife insurance policy be success- 
fully resisted in a case like this: The insured, in mak- 
ing his application, falsely answered that he had not 
had a certain disease. The company would not have 
insured him had he answered truthfully. He died 
from the effects of injuries received in a railway col- 
lision. Can the company be heard to say that fraud 
at the inception of the contract vitiated the policy, so 
that a claim on account of an accident would be bad? 
Please cite authorities. ° QUERY. 
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1. ACTION ON DEBT NOT DUE—Amendment.—Act 1883, 
provides that whenever a debt is not yet due, and it 
appears to the satisfaction of the circuit judge or 
clerk of the court that the debtor has departed from 
the State with intentto defraud his creditors or to 
avoid service of a summons, or has remoyed or is 
about to remove any of his property, the plaintiff may 
institute a suiton such debt, or the clerk may issue 
his warrant of attachment as ifthe debt was due and 
payable. Plaintiffs, on affidavit at the time of begin- 
ning their suit, procured an attachment against de- 
fendant as a foreign corporation, but nothing ap- 
peared in the affidavit to show that part of the debts 
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were not yet due, orthat defendant was attempting 
any of the acts mentioned in the statute: Held, that 
plaintiff's did not bring their case within the opera- 
tion of the statute, so as to be allowed tosue on debts 
not yet due.—CORRELL V. GEORGIA CONSTRUCTION & IN- 
VESTMENT Co., S. Car., 16 8. E. Rep. 156. 

2. ADMINISTRATION—Claims.—A court has no right to 
disallow aclaim against an estate for commissions due 
claimant in a real-estate transaction, which is fairly es- 
tablished by uncontradicted evidence of a special 
agreement between decedent and claimant.—CUNNING - 
HAM V. PACKARD, Ind., 32 N. E. Rep. 333. 

3. ADMIRALTY—Salvage—Procedure.— Under the ad- 
miralty rules a salvage suit must be brought against the 
thing saved,or the person at whose request and for 
whose benefit the service was performed. Hence a pro- 
ceeding by a salvor against a fund ina court already de- 
creed to another salvor, to secure contribution thereof 
under an alleged contract, cannot be maintained in ad- 
miralty.—SHELDRAKE V. THE CHATFIELD,U. 8. D.C. (Va), 
62 Fed. Rep. 495. 

4. ADMIRALTY—Shipping—Personal Injuries.—A ship 
is liable in damages to one of a stevedore’s gang who is 
injured while unloading cargo by the unexpected fall- 
ing of a stanchion, because of defects in its fastenings, 
not observed by him and not apparent to the eye, but 
which a proper inspection by the ship’s officers would 
have disclosed. — THE WILLIAM BRANFOOT, U. 8. C. C. 
ef App., 52 Fed. Rep. 390. 

5. ADVERSE POSSESSION—Color of Title.—A tax deed 
is sufficient color of title to sustain title based on seven 
years payment of taxes with color of title.—CITY OF 
CHICAGO V. MIDDLEBROOKE, III., 32 N. E. Rep. 457. 

6. ADVERSE POSSESSION — Evidence.—In trespass hy 
one adjoining owner against another for destroying a 
fence built by plaintiff on the boundary line as estab- 
lished by plalntiff and defendant’s grantor, defendant’s 
claim that she has acquired adverse title to the land 
whereon the alleged trespass was committed must fail 
where the conveyances under which she claims in no 
way include such land, or show any privity between 
defendant and her grantors in relation to the same,and 
where the evidence fails to show that no fence between 
the estates, and up to which defendant claims as the 
line fence, was ever built for that purpose, or agreed 
upon as such.—DHEIN V. BEUSCHER, Wis., 53 N. W. Rep. 
551. 

7. ANIMALS—Property in Dogs—Killing. —A dog that 
persistently assails people passing along a public road 
ina threatening manner is a nuisance, and may be 
killed by any person so assailed.—NEHR V. STATE, Neb., 
653 N. W. Rep. 589. 

8. APPEAL — Amendment of Transcript. — Where a 
party on appeal has had his attention called to the in- 
sufficiency of the judge’s certificate to the transcript 
by the brief of the opposing party, and by oral argu- 
ment on a motion to dismiss, he will not be permitted 
to reinstate the cause, and withdraw the transcript for 
the purpose of having the certificate amended, after 
such certificate has been declared insufficient by the 
judgment of the supreme court. — CLARK-HARRIS 
Co. Vv. DOUTHET, Wash., 31 Pac. Rep. 422. 

9. APPEAL—Circuit Court of Appeal— Injunction in 
Patent Cases.—A decree in sustaining the validity of a 
patent, declaring infringement directing an injunction 
perpetual in form, and referring the cause to a master 

to take an account of damages and profits, is not ap- 
pealable in its entirety, so as to give the circuit court 
of appeals jurisdiction to finally determine the ques- 
tion of validity and infringement;for the decree is not 
final in its nature, and appealable as such under prior 
laws, but is interlocutory, and on an appeal therefrom, 
under section 7 of the act creating the circuit court of 
appeals,the court is limited to the question whether,the 
injunction was providently granted in the exercise of 
a legal discretion, and it can have no jurisdiction to 
render a decision on the other questions, even at the 
request of both parties.—COLUMBUS WATCH CoO. v. ROB- 
BINS, U.S. C. C. of App , 52 Fed. Rep. 337 





10. APPEAL—Failure to File Briefs.—A rule of the su- 
preme court providing that, if briefs be not filed with- 
in a certain time, the case may be dismissed, cannot be 
suspended merely because a foreign attorney whose 
duty it is to file the briefs is ignorant of the time and 
allows it to go over, nor in any other instance, unless, 
perhaps, a case of overwhelming necessity; since un- 
der Sess. Laws 1890-91, ch. 49, such a rule becomes, 
when adopted, as binding on the court, attorneys, and 
parties litigant therein as if an enactment ofthe legis- 
lature.—CRONKHITE V. BOTHWELL, Wyoming, 31 Pac. 
Rep. 400. 

ll, APPEAL—Judgment—Reversal.—Where a judgment 
is reversed solely “pon the ground that it is not the 
one which should have been rendered upon the 
verdict or findings of fact, the effect of a simplere- 
versal is to send the case back not for a new trial, but 
merely for the correction of the judgment. — Na- 
TIONAL INVESTMENT CO. V. NATIONAL SAVINGS, LOAN & 
BLDG, AS8’N, Minn.,53 N. W. Rep. 547. 

12. APPEAL — Presumptions — Objections Waived. — 
Where the court entertains a motion for a new trial,and 
renders judgment denying a new trial, the presump- 
tion is that the denial is an overruling of the grounds 
stated in the motion, and was not influenced by mat- 
ters of mere practice, such as the time of filing the 
brief of evidence, etc. Any pointof practice raised by 
the respondent, fatal to the motion, should be pre- 
sented by a motion to dismiss the application fora 
new trial, and if not so presented will be considered as 
waived. If so presented, and overruled, and the judg- 
ment overruling it is not excepted to, this also will 
be a waiver.—AUGUSTA Ry. CO. Vv. ANDREWS, Ga., 16 S. 
E. Rep. 203. 

13. APPEAL BOND—Approval.—In Washington, an ap- 
peal bond need not be approved by the clerk of the 
trial court.—STATE V. ARMSTRONG, Wash., 31 Pac. Rep. 
427, 

14. APPEAL FROM JUSTICE’S COURT.—A Cause appealed 
from a justice of the peace to the district court must 
be tried upon substantially the same issues in the ap- 
pellate court as were presented to the justice of the 
peace, unless, some matter such as payment, release, 
ete., has arisen since the former trial.—LEE V. WALKER, 
Neb., 53. N. W. Rep. 597. 

15. ATTACHMENT—Affidavit.—When, upon a motion o 
vacate an attachment as improvidently issued, the de- 
fendant traversesthe facts alleged as the grounds of 
the, attachment, the burden is upon the plaintiff 
to prove their truth, and thishe must do by compe- 
tent evidence. A mere reiteration of the general state- 
ment of his original affidavit in the language of the 
statute, or a statement of mere opinion or belief, is not 
sufficient.—JONES V. SWANK, Minn., 53 N. W. Rep. 6384. 

16. BILL OF EXCEPTION.—Where a motion is made to 
set aside a verdict and fora new trial, upon the min- 
utes of the court, as provided for by Gen. St. 1878, ch. 
66, § 254, the case or bill of exceptions, in the event of 
an appeal from the decision of the court, must be 
proposed and settled within the time and in the man- 
ner prescribed in section 255 of the same chapter.— 
VAN BRUNT & WILKIGS MANUF’G CO, V. KINNEY, Minn., 
53 N. W. Rep. 643. 

17. BILL OF EXCEPTIONS—Service.—Where there are 
two or more principal defendants against whom the 
plaintiff is seeking to enforce a claim, there being no 
particular controversy between them, service of the 
bill of exceptions upon one of such defendants or his 
attorney within the time fixed by statute will be suffi- 
cient.—CRANE BROS. MANUF’G CO. V. KECK, Neb., 53 N. 
W. Rep. 606. 

18. BUILDING AND LOAN ASSOCIATION — Premium.— 
Where a member of a building and loan association 
bids 25 per cent. premium fora loan of $10,000, and the 
association expressly recognizes the net amount of 
his loan to be $8,000 in its report on the loan, its com. 
putations of interest, and its bill to foreclose, it can- 
notclaim in thé foreclosure proceedings that the pre- 
mium was to be $2,500.—MUTUAL BLDG. & LOAN AS88’N OF 
CHICAGO V. TASCoTT, I11.,32 N. E. Rep, 376. 
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19. CARRIERS—Negligence— Evidence.— In an action 
against a railroad company for injuries received by a 
passenger who was riding in the same car with two 
stallions, which were under his charge, where the con- 
tract of shipment forbade plaintiff from riding on the 
same car with the horses, it is proper to allow him to 
show that it was necessary for some one to be in the 
car with the horses, and that it was the custom of the 
railroad company to allow shippers of such stock to 
ride inthe car with them.—CFICAGO, B. &Q. R. Co. Vv. 
DICKSON, II1., 32 N. E, Rep. 380. 

20. CARRIERS—Trespassers.—A person attempting to 
steal a ride on a freight train is not a passenger, and 
the railroad company, as a common carrier, owes him 
no duty. Though a person riding on atrain isa tres- 
passer, the company has no right recklessly and want- 
only to inflict injuries on him.—PLANZ V. BOSTON & A. 
R. Co., Mass., 32 N. E. Rep. 356. 

21. CARRIERS OF GOODS—Bill of Lading.—Resort can- 
not be had to a prior parol agreement to add to or vary 
in behalf of the shipper, the terms of a special contract 
contained in a bill of lading accepted and signed by 
him before the goods were shipped, it not appearing 
that his signing was the result of fraud or mistake.— 
RICHMOND & D. R. Co. Vv. SHOMO, Ga., 16S. E. Rep. 220. 

22. CARRIERS OF PASSENGERS — Electric Railways — 
Though under the contract for the construction and 
equipment of an electric railway line the construction 
company agrees to operate the road satisfactorily for 
10 days before payment for the equipment, still where 
during that time regular passenger cars, manned with 
the usual help, and on which the public are invited to 
take passage at the usual fare, are run, the railway 
company is responsible for an accident to a passenger 
occasioned by negligence in the operation of the cars. 
—COGSWELL V. WEST ST. & N. E. ELECTRIC Ry. Co., 
Wash., 31 Pac. Rep. 411. 

23. CHATTEL MORTGAGE—After-acquired Property.—A 
mortgage on certain trade fixtures, existing when the 
mortgage was executed, and also on those thereafter 
to be affixed, is valid in equity between the parties and 
their privies.—PERRY V. WHITE, N. Car., 16 8. E. Rep. 
172. 

24. CHATTELS REAL—Mortgage —Under Rev. St. 1891, 
ch. 30, § 38, which declares that the term “real estate,” 
as used in the statutes regulating conveyances, shall 
include chattels real, a grain elevator of permanent 
structure, built by alessee on ground held under a 
lease which provides that the lessor may terminate the 
lease on 60 days’ notice, and that the lessee may re- 
move his buildings at any time before the expiration 
of the lease is, together with the leasehold estate, to be 
classed as real estate, so that the holder of a recorded 
mortgage thereon has priority over a subsequent exe- 
cution creditor, even though he has not taken posses- 
sion within two years after the date of the mortgage, 
as is necessary in case of chattel mortgages.,—KNAPP V. 
JONES, II1., 32 N. E. Rep. 382. 


25. CHATTEL MORTGAGES—Vendor’s Lien.—The pur- 
chasers of certain machinery, after paying the first in- 
stallment on delivery according to the contract, which 
was a mere order for goods, accepted without reserva- 
tion of title, executed a mortgage thereon foran old 
debt, which mortgage was duly filed. Thereafter the 
purchaser gave the seller, as security for the rest of 
the price, three notes, each with an express.condition 
that title should not pass until payment in full had 
been made: Held, that title passed on delivery, and 
the mortgagee’s title was good as against the seller 
claiming under the notes, which could have no greater 
effect than a mortgage in revesting title—VAN WINKLE 
v. CROWELL, U.S. 8. C., 12S. C. Rep. 18. 

26. CIRCUIT COURTS—Jurisdiction.—Where the neces- 
sary diversity of citizenship exists, the circuit court 
h as jurisdiction of a suit for the construction of a will, 
t he execution, validity, and probate of which are rec 
og nized, there having been noconstruction of the will, 
and no adjudication of complainant’s rights thereun- 
der, either by the probate court in which the settle- 





ment of the estate is pending, or by any other tribunal 
having jurisdiction of the subject and the parties.— 
TOMS V. OWEN, U. 8. C. C. (Mich.), 52 Fed. Rep. 417. 

27. CONDITIONAL ORDER.—In an action by a payee 
against the acceptor of a conditional order for the 
payment of money, the plaintiff must aver and prove 
that the conditions stipulated in the order have been 
fulfilled, in order to entitle him to recover.—STABLER 
Vv. GUND, Neb., 53 N. W. Rep. 570. 

28. CONSTITUTIONAL LAW—Coal Weighing Act.—Act 
June 10, 1891 (Rev. St. 1891, ch. 98, §§ 26,28), which re- 
quires the operators and owners of coal mines, where 
the miner is paid on the basis of the amount of coal 
mined by him, to weigh the coal on pit cars before it 
is screened, and to compute the compensation upon 
the weight of the unscreened coal, is unconstitutional 
within Const. art. 2,§ 2, as depriving persons, without 
due process of law, of the property right of making 
contracts.—RAMSEY V. PEOPLE, II1., 32 N. E. Rep. 364. 


29. CONSTITUTIONAL LAW — County Judge — Term of 
Office.—Const. 1870, art. 6, §§ 1, 3,4, provide that the ju- 
dicial power of the State shall be vested in one su- 
preme court, and in such circuit, chancery, “and other 
inferior courts” as the legislature shall establish, in 
the judges thereof, and in justices of the peace; that 
each of these courts shall have certain specified quali- 
fications, and that “his term of service shall be eight 
years: Held, that the term of office of a county judge 
elected under Acts 1887, ch. 148, p. 258, was eight years, 
although by such act such term was expressly limited 
to four years, Since a county judge is a judge of one of 
the “inferior courts” contemplated by the provisions 
of the constitution.—STATE V. MALONEY, Tenn., 20S. W. 
Rep. 419. 

30. CONSTITUIONAL LAw— Imprisonment for Debt.— 
Acts 1837, ch. 209, providing that “it shall be unlawful 
for any person or persons, firms or corporations or 
companies, so refuse to cash any checks or scrip of 
their own that may be presented it within 30 days of its 
date of issuance;” and “that any person who shall re- 
fuse to redeem in lawful currency any such checks or 
scrip shall be guilty of a misdemeanor, and upon con- 
viction shall be fined,’’—violates the spirit, if not the 
letter, of Const. art. 1,§ 18, providing that “the legisla- 
ture shall pass no law authorizing imprisonment for 
debt in civil cases.’’—STATE V. PAINT ROCK COAL & COKE 
Co., Tenn., 208. W. Rep. 499. 

31. CONSTITUTIONAL LAW—Obligation of Contracts.— 
Act. Jan. 11, 1860, § 14, made it lawful for the county 
court of any county to subscribe for stock of 


said company. Act March 1861, § 2, withdrew the 
power of the county court to subscribe’ for 
stock of any railroad company without first 
submitting the question to a vote of the people: 


Held, that the latte: act does not violate the inihibi- 
tion of Const. U.S. art. 1,§ 10, against “impairing the 
obligation of contracts,’ Where the provisions of the 
former act were not acted on prior to the passage of 
the latter.—WILSON V. POLK CoUNTY, Mo., 2u8. W. Rep. 
469. 

32. CONSTITUTIONAL LAW — Physicians.—Act Feb. 23, 
1874, as amended April 25, 1888, requiring a physician 
who had not practiced medicine in this State 10 years 
prior to the passage of said first act to exhibit and reg- 
ister in the office of the clerk of the county in which 
he resides his authority to practice, the name and lo- 
cation of the college issuing the same, if a diploma, 
and prescribing such authority to be a diploma from 
a medical school of the State,legally chartered, or from 
a reputable and legally chartered medical school of 
some other State or country, and certified as such by 
the faculty of a legally chartered medical school in 
this State, or State medical society, and making no 
discrimination as to the schools of medicine, is not un 
constitutional for want of authority by the legislature 
to pass the same.—DRISCOLL Vv. COMMONWEALTH, Ky., 
208. W. Rep. 431. 


33. CONTRACT — Damages. — Plaintiff bought certain 


‘shares of capital stock from defendant, paying him 
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therefor,and accepting his order for the transfer there- 
of. On presentation of the order to the secretary of 
the company, he refused the transfer, alleging that de- 
fendant owned no stock. Defendant was subsequently 
requested to deliver the stock, and promised to do so, 
but failed, and finally offered to refund the money, 
which plaintiff declined. The reason for the secretary’s 
action was that defendant was in arrears on his assess 
ments: Held, that plaintiff was entitled to recover the 
value of the stock.—GRAY Vv. KEMP, Va.,16 8S. E. Rep. 
225. 

34, CONTRACT—Evidence—Construction. —The ques- 
tion whether certain commercial correspondence con- 
stitutes a contract, and, if 30, what its proper construc- 
tion is, are ordinarily for the court, though in 
exceptional cases, when the alleged contract rests 
partly in correspondence and partly in oral communi- 
cations, the question whether there is a contract is for 
the jury.—SCANLAN V. HODGES, U. 8. C. C. of App , 52 
Fed. Rep. 354. 


35. CONTRACT—Mutuality.—Plaintiffs made a verbal 
agreement with defendant to work in its mine, and to 
receive $1.50 per ton for all the ore they produced, “as 
long as they could make it pay.” Defendant refused 
to allow them to continue their work, and they sued 
for damages: Held, that the contract was not enforce- 
able as an executory contract, because of its uncer- 
tainty and want of mutuality.—DAVIE V. LUMBERMAN’S 
MIN. Co., Mich., 583 N. W. Rep. 625. 

36. CONTRACT—Rescission,—In an action for relief on 
the ground of intentional fraud practiced on the plaint- 
iff, as between the original parties, it is no defense that 
the plaintiff was lacking in ordinary business prudence 
in relying upon the false representations of the de- 
fendants.—ERICKSON V. FISHER, Minn., 53 N. W. Rep. 
638. 

37. CONTRACT BETWEEN ATTORNEY AND CLIENT. — 
Where the title to property is so involved in litigation 
that its value depends upon the decision as to such 
title, a contract made pending the litigation to com- 
pensate the attorney for services with a part of the 
property is voidable, at the election of the client, 
within a reasonable time, irrespective of the fairness 
or unfairness of the contract.—ELMORE v. JOHNSON, 
Ill., 32 N. E. Rep. 413. 

38. CONVERSION—Seizure of Property.—Where an offi- 
cer and his teamster, in executing a writ of replevin, 
took goods from plaintiff's possession which were not 
covered by the writ, they are liable for conversion, 
without demand, whether ‘plaintiff was the real owner 
or not.—KANE V. HUTCHISON, Mich., 53 N. W. Rep. 624. 


39. CONVERSION OF ESTATE — Action by Legatees.— 
Where testator provided that after the death of his 
widow the residue of his estate should be divided into 
shares and distributed among certain persons named, 
the gift is not joint, and the legatees cannot maintain 
a joint action for the conversion of the residue.—Bar- 
LOW V. NBLSON, Mass., 32 N. E. Rep. 359. 


40. CORPORATIONS — Articles of Association.—By the 
provisions found in Gen. St. 1878, ch. 34, tit. 1, §4, and 
title 2, §§ 110, 118, a corporation organized as pro- 
vided in title 2 is authorized, by a majority vote in 
number and amount of its shareholders and stock 
shares, to amend its articles of association, including 
the article which prescribes the nature of its corporate 
business in any respect, provided the amendment is 
germane to the subject-matter of the article to be 
amended, and could have been lawfully incorporated 
into the original articles of association.—MERCANTILE 
STATEMENT Co. V. KNEAL, Minn., 53 N. W. Rep. 633. 

41. CORPORATIONS — Contract for Stock.— The pro- 
moters of a proposed corporation agreed to deliver to 
plaintiff a certain amount of stock “upon the orginiza- 
tion of said company, and upon atender to (them) of 
$11,700 on or before the first day of May:” Held, that 
the organization of such corporation was a condition 
precedent to any obligation of the plaintiff to make the 
tender in order to preserve his rights under said agree- 





ment.—MANISTEE LUMBER CO. V. UNION NAT. BANK OF 
CHICAGO, IIl., 82 N. E. Rep. 449. 

42. CORPORATIONS—Fraudulent Organization.—Where 
anew corporation is organized by the sanction and 
concurrence of the officers of another corporation for 
the express purpose of acquiring its property, and the 
transfer of the property is accomplished mainly 
through the efforts of such officers, who in the mean- 
time have become new directors in the new corpora- 
tion, and the only consideration for the transfer is an 
agreement by the new corporation to issue to the old 
asmall part of its stock, the transaction is void as 
against the creditors of the old corporation.—VANCE V. 
MCNABB COAL & COKE Co., Tenn., 20 8. W. Rep. 424. 

43. CORPORATIONS—Misconduct of Officers.—In an ac- 
tion to charge the secretary of a corporation with con- 
verting the property of the corporation to his own use 
with a fraudulent intent, the same evidence is neces- 
sary as to convict him of larceny of such property.— 
MURRAY V. AIKEN MINING & PORCELAIN MANUF’G CO., 
8. Car., 168. E. Rep. 143. 

44. CRIMINAL LaAaw—Accessory Liable as Principal.— 
Where goods are taken in the presence of defendant 
pursuant to an agreement between him and the person 
taking them, and defendant receives the goods and 
carries them away, he is guilty of larceny,under Mansf. 
Dig. § 1508, providing that all persons, being present, 
aiding and abetting, or ready and consenting to aid 
and abet, in any felony, shall be deemed principal of- 
fenders.—ALTERBERRY V. STATE, Ark., 20 S. W. Rep. 
411. 

45, CRIMINAL LAW—Assault with Intent to Kill.—Code, 
§ 4626, prescribing the punishment for assault with in- 
tent to commit murder, does not include assault with 
intent to commit involuntary manslaughter,and a con- 
viction of the latter offense, under an indictment 
charging an assault with intent to commit murder, 
amounts to an acquittal of the offense charged in the 
indictment, and is unauthorized as to the offense found 
by the verdict.—STEVENS V. STATE, Tenn., 208. W. Rep. 
423. 

46. CRIMINAL LAw—Circumstantial Evidence.—In or- 
der to warrant a conviction on circumstantial evidence 
the evidence must be of so conclusive a character as to 
prove beyond a reasonable doubt that the accused and 
no other person committed the offense charged. — 
KAISER V. STATE, Neb., 53 N. W. Rep. 610. 

47. CRIMINAL LAW — Embezzlement.—An agent who, 
having received property of another to sellon commis- 
sion on certain prescribed terms, fraudulently, and 
without the knowledge and consent of the owner there- 
of, pledges it for money borowed by the agent for his 
own use and benefit, with the intent to deprive the 
owner ,of his property, is guilty of embezzlement.— 
MOREHOUSE V. STATE, Neb., 53 N. W. Rep. 571. 

48. CRIMINAL LAW—Larceny.—A person who obtains 
permission from owners to sample cotton, and uses 
such permission with intent to appropriate to his own 
use the samples thus obtained, is guilty of larceny.— 
STATE V. MACRAE, N. Car., 168. E. Rep. 173. 

49. CRIMINAL LAW—Plea in Abatement.—It is within 
the discretion of the court to allow one indicted for a 
felony to plead in abatement after withdrawing his 
plea of not guilty.—MILLS Vv. STATE, Md., 25 Atl. Rep. 
229. 

50. CRIMINAL LIBEL—Newspapers.—In a prosecution 
for a false and malicious libel charged to have been 
published in the Kansas City Sun, a newspaper pub- 
lished and of general circulation in Douglas county, 
Neb., held that, to charge a felony, the paper must be 
of general circulation, and that the limitation to one 
county merely charged a misdenieanor.—KOEN V, STATE , 
Neb., 58 N. W. Rep. 595. 

51. CRIMINAL PRACTICE — Bail after Conviction. — 
Where a defendant, who has been convicted and sen - 
tenced on a charge of perjury, and has appealed, is ad- 
mitted by the courts to bail, in accordance with Rey. 
St. 1889, §§ 4283, 4284, he is éntitled to go at liberty, not- 
withstanding the fact that no order staying the judg- 
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ment against him was issued, as provided in section 
4283.—IN RE BAUER, Mo., 20 8S. W. Rep. 488. 

52. CRIMINAL PRACTICE—Forgery.— An indictment for 
forgery at common law, alleging the false and fraudu- 
lent making of a written instrument, whose fraudulent 
character is not manifest on its face, and failing to al- 
lege such facts as will enable the court judicially to 
see that it has such fraudulent tendency, is insufficient, 
—COMMONWEALTH VY. DUNLEAY, Mass., 32N. E. Rep. 856. 

53. CRIMINAL PRACTICE—Larceny. — The indictment 
charging the larceny of a bale of cotton from a rail- 
road car“in the possession and control of the Central R. 
R & Banking Co., a corporation duly chartered under 
the laws of Georgia, and doing business under said 
corporate name,” and the proof showing that the cot- 
ton was stolen from the car in question, that it was in 
the possession of the Central R. R. & Banking Co.,’”’ and 
that this corporation was generally as well known by 
one name as the other, there was no substantial vari- 
ance between the allegation and the proof as to the 
custody of the car.—ROGERS V. STATE, Ga., 16S. E. Rep. 
205. 

54. CRIMINAL PRACTICE—Larceny.—Under an accusa- 
ation which charges, in the terms of the statute, lar- 
ceny from the house, of certain hens and a rooster, a 
conviction may be had for simple larceny; the latter 
offense being included in the former.—BROWN}v. STATE. 
Ga., 168. E. Rep. 204. 

55. CRIMINAL LAW—Trial.—A court having a jury by 
statute has jurisdiction to try by jury in all criminal 
cases which it can try at all. Although the statute 
guve the accused the right to be tried by the judge, he 
waived that right by submitting to be tried by a jury 
without objection.—TAFFE V. STATE, Ga., 16 8. E. Rep. 
204. 

56. CRIMINAL TRIAL — Indictment. — Where another 
judge has been substituted for the trial of a particular 
case, while such trial is in progress in the regular court 
room, the judge of the. circuit may hold a session of 
court in another room in the court house, and an in- 
dictment may be regularly received from the grand 
jury at such session.—COURTNEY V. STATE, Ind., 32 N. E. 
Rep. 335. 

57. CRIMINAL TRIAL—Jury.—On a trial for murder, the 
discharge of two jury men, after the panel is partly 
filled, as having expressed opinions as to defendant’s 
guilt is not cause for discharging the balance of the 
panel, onthe ground that they have become tainted by 
association with the two so discharged, where the re- 
maining j 'rymen are again interrogated by the court, 
and qualify as competent.—ELLIs Vv. STATE, Tenn., 29S. 
W. Rep. 500. 

58. CRIMINAL TRIAL—Murder—Competency of Jurors. 
—Where a juror upon his roir dire had answered that 
he was opposed to capital punishment in cases of ex-- 
treme youth,and by consent of counsel for the accused 
was put upon the court as a trier, and then stated that 
he was not opposed to capital punishment, the court 
did not err in allowing counsel for the State, over ob- 
jection, to interrogate him further, nor in setting him 
aside for cause; the juror finally explaining that he 
was conscientiously opposed to such punishment, 
though it might be shown that the accused was over 
the age of 14.—BELL V. STATE, Ga., 16S. E. Rep. 207. 

59. DEATH BY WRONGFUL AcCT—‘Heirs at Law.’’—The 
widow and all other persons entitled under the Arkan- 
sas statute to share in the distribution of the personal 
estate of persons dying intestate are “heirs at law,” 
within the meaning of Mansf. Dig. Ark. §§ 5225, 5226, 
giving aright of action to the heirs at law (if there be 
no personal representatives) of any person whose 
death is caused by the wrongful act, neglect, or de- 
fault of another.—StT. Louis, I. M. & 8. Ry. Co. v. NEED- 
HAM, U. 8. C. C. of App., 52 Fed. Rep. 371. 

60. DEED—Cancellation—Jury Trial.—A complaint by 
the heirs of M alleged that while he was of unsound 
mind defendants, with full knowledge thereof, fraud- 
ulently and without consideration induced him to con- 
vey lands to them; that he was subsequently adjudged 





insane, and his guardian disaftirmed the conveyance, 
and demanded a reconveyance, which was refused. 
The prayer for relief was for a judgment disaffiirming 
and canceling the deeds, and that the title to the 
lands might be revested in plaintiffs, freed and dis- 
charged from all claims of defendants. Some of the 
land was in another State, and without the court’s ju- 
risdiction: Held, that the action was not to quiet title but 
was asuitin equity to cancel the deeds, and plaint- 
iffs, having elected to so proceed, were not entitledjto 
ajury trial—MONNETT V. TURPIE, Ind., 32 N. E. Rep. 
328. 

*61. DEED—Delivery— Agent.— Defendant executed a 
deed, naming plaintiff as grantee, and delivered it to M. 
There was no evidence to show for what purpose such 
deed was executed, nor was there any agreement be- 
tween plaintiff and defendant in regard thereto: Held, 
that a delivery of the deed to plaintiff by M could only 
constitute either an absolute sale of the land to plaint- 
iff, or a mortgage of it by defendant to plaintiff, 
for some liability of her own to plaintiff, and that 
M was not acting within the apparent scope of his au- 
thority when he delivered the deed to secure§plaintiff 
for advances made to himself.—HUBBACK VY. Ross, Cal., 
31 Pac. Rep. 35%. 

62. DISCOVERY— Officers of Corporations.— The pro- 
visions of How. St. §§ 6614, 6615, authorizing ajudgment 
creditors’ bill to compel the discovery of property be- 
longing to defendant; section 8168, authorizing the 
court to compel the corporation to disclose any stock, 
etc., belonging to it, the transfer and disposition there- 
of, the consideration, and all the circumstances of 
such disposition; section 8169, providing that every 
officer, agent, or stockholder of a corporation may, in 
the discretion of the court, be compelled to answer a 
bill filed to obtain a discovery,—were not repealed by 
section 7544, making parties competent witnesses, but 
the right to maintain a bill for discovery in such case 
still exists.—MCCREERY V. BAY CIRCUIT JUDGE, Mich., 
53 N. W. Rep. 613. 

63. DIVORCE—Afiidavit to Complaint.—The affidavit to a 
bill in an action for divorce stated that the statements 
made in the above bill are true, and that ‘the complaint 
“is not made out of collusion, but in sincerity and 
truth, and for the purposes expressed in the bill:” 
Held, that the affidavit was insufticient under Code, § 
2453, requiring, inter alia that such affidavit shall state 
that the complaint “is not made out of levity” or col- 
lusion “with the defendant,’ and for the “causes” 
mentioned therein.—DE ARMOND V. DE ARMOND, Tenn., 
20S. W. Rep. 422. 

64. DOWER—Land Dedicated to Public Use.—A con- 
veyance to a railroad company of a right of way 
through the grantor’s land, and of as much land ad- 
jacent to such right of way as may be necessary for 
the construction of the railroad, is a dedication to the 
public use, and the grantor’s widow is not entitled to 
dower in the land so conveyed, though she did not join 
in the deed.—_VENABLE V. WABASH WESTERN Ry. Co., 
Mo., 20S. W. Rep. 493. 

65. DRAINAGE— Repair of Ditches. — Elliott, Supp. § 
11938, empowering a county surveyor to levy assess- 
ments to keep public ditches in “repair,” does not em- 
power him to construct new ditches. — ROMACK Vv. 
Hosss, Ind., 32 N. E. Rep. 307. 


66. EASEMENTS—Prescription—Use of Ice Pond.—De- 
fendant’s predecessor in title granted to complain- 
ant’s assignor the right to build adam across a stream, 
and thereby overflow certain lands of the grantor, 
and to maintain a mill race and to float logs in the 
pond. Afterwards complainant built the dam, and 
leased the pond thus formed to a third person for the 
purpose of taking ice. Defendant and his predecessor 
in title acquiesced for 15 years in the taking of the ice 
according to the terms of the lease, with knowledge of 
all the facts, and conveyed to an assignee of the lessee 
other land which he needed for the purpose of carry- 
ing on the ice business: Held, on a bill to quiet title, 
that complainant had obtained a prescriptive right to 
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take ice on the pond.—MANSFIELD Y. PLACE, Mich., 52 
N. W. Rep. 617. 

67. EJECTMENT—Admission of Evidence.— Permitting 
the introduction in evidence of records of deeds duly 
recorded for the purpose Of proving title to real estate 
in an action in ejectment, instead of requiring the pro- 
duction of the original deeds, rests largely in the dis- 
cretion of the trial court, and its ruling thereon will be 
regarded as conclusive unless there has been an abuse 
of discretion.—RUPERT V. PENNER, Neb , 53 N. W. Rep. 
598. 

68. EJECTMENT—Federal Courts—Equity.—The rights 
given by the Nebraska law to an occupying claimant 
after a judgment in ejectment against him are enforce- 
able in the federal courts, and when such court has 
obtained jurisdiction in equity by means of a bill to 
enjoin theexecution of a writ of possession it will re- 
tain the cause for the purpose of enforcing all the 
rights given by the statute, especially as such en- 
forcement requires the ascertainment of the value of 
the lands and the improvements, and an accounting of 
rents and profits, which matters are not exclusively 
cognizable ip law.—LEIGHTON Vv. YOUNG, U. 8. C. C. of 
App., 52 Fed. Rep. 4389. 

69. EJECTMENT — Improvements and Taxes.—To en- 
title the defendant in ejectment, on eviction at the suit 
of the owner of real estate, to recover, under the pro 
visions of the occupying claimants’ act, for improve- 
ments and taxes paid while in possession, it must ap- 
pear that such improvements were made or such 
money paid while he was in good faith claiming title, 
legal or equitable, to the premises, derived from some 
public office or from the United States or the State of 
Nebraska.—CARTER V. BROWN, Neb., 53 N. W. Rep. 580. 

70. ELECTIONS—Contest.—In a contest of election the 
ballots cast at the election constitute the primary evi- 
dence to determine the rights of the respective parties. 
It must appear,however,that they have been preserved 
substantially in the manner and by the officers pre- 
scribed by the statute. If they have been placed ina 
position to be tampered with by interested parties, the 
burden of proof is on the part offering them in evidence 
to show that they are in the same condition as when 
sealed by the several election boards.—ALBERT Vv. Two- 
HIG, Neb., 53 N. W. Rep. 582. 

71. ELECTIONS—Ballots—Evidence.— Under Acts 1890, 
ch, 423, § 101, the court had power to compel the pres- 
servation and production of ballots cast in a certain 
precinct at a State election, where such ballots were 
necessary evidence on an indictmeut under section 131, 
charging defendant wifh altering a ballot cast for gov- 
ernor at such election. — COMMONWEALTH V. RYAN, 
Mass., 32 N. E. Rep. 349. 

72. ELECTION—School Director—Ballots.—An_election 
as director of the school board,of St. Louis under the 
act of 1887, providing that such election shall be held 
by all the qualified voters of the district, is an election 
of a public officer by the people within the meaning of 
the constitution, and hence the ballot boxes used in 
such election cannot be opened and the ballots in- 
spected except by an order of the court in a case of 
contested election, prosecuted under a statutory pro- 
vision.—O’CONNELL Vv. BOARD OF PRESIDENT, ETC., OF 
St. LouIs PUBLIC SCHOOLS, Mo., 20 8. W. Rep. 484. 


73. EMINENT DOMAIN—Condemnation Proceedings.—A 
railroad company built its track along an alley, and 
across 8 street, in the town of R, at an elevation of 20 
feet above the level of the ground, upon trestle-work, 
the benches or foundation of which rests mostly in the 
alley, but extending onto the lots adjacent thereto, and 
in the street being about 20 feet apart. It condemned 
25 feet of lots 15 and 16, in block 5, next to the said 
alley, for right of way. An appeal was taken from the 
award of damages to the district court, where judg- 
ment was rendered in favor of F,the owner of the lots: 
Held, that the construction of the track is a direct in- 
jury to the property, for which the owner was entitled 
to recover damage in the condemnation proceedings.— 
ATCHISON & NR. Co. Vv. FORNEY, 53 N. W. Reb. 585. 





74. EMINENT DOMAIN — Condemnation Proceedings 
against Decedent’s Estate.—In condemnation proceed- 
ings against a testator’s estate in which legatees un- 
der the will are interested, the award should be paid 
to the executor, to be distributed in probate court.— 
CITY OF DETROIT V. SCHILLING, Mich., 53 N. W. Rep. 
565. 


75. EMINENT DOMAIN— Damages. —The complaint in 
an action to recover damages for the unlawful taking 
of private land by a city for a street alleged that de- 
fendant unlawfully took possession and removed 
therefrom the trees, and built a street; that defendant 
continued to hold the same, though plaintiffs frequent- 
ly demanded possession; that plaintiffs offered to fur- 
nish defendant evidence of title to the land so taken 
on being paid the value of the same; that plaintiffs 
notified defendant that it could no longer so hold such 
land without paying the value thereof, and that plaint- 
iffs would regard such further use of the land by de- 
fendant as an agreement to permanently hold the 
same as astreet,and to pay plaintiffs the full value 
thereof: Held, that the action sounded in tort, and 
not on contract, express or implied. — CITY OF FT. 
WAYNE V. HAMILTON, Ind., 32 N. E. Rep. 324. 


76. EMINENT DOMAIN —‘Owner.’’—In Gen. St. §§ 1550- 
1561, prescribing how the right of way fora railroad 
may be acquired from the owner of land,the word 
“owner” is a general term, and applies to any one hav- 
ing a legal interest in the land.—GEORGIA, C. & N. Ry. 
Co. v. ScoTt, S. Car., 16 S. E. Rep. 185. 


77. EQuITty — Dissolution of Corporation. — Rev. St. 
1891, ch, 32 25, which provides a means, by suit in 
equity, by which the assets of corporations and the 
amounts due them for unpaid stock may, in certain 
enumerated cases, be applied in payment of their 
debts, and which declares that “courts of equity shall 
have full power, on good cause shown, to dissolve or 
close up the business of any corporation,” does not 
authorize courts of equity to dissolve corporations ex- 
cept in the cases enumerated in the statute.—WHEELER 
Vv. PULLMAN IRON & STEEL CO., IIl., 32 N. E. Rep. 420. 


78. Equiry—Jurisdiction.—Where an action at law 
on a note is changed into an equity suit to reform the 
note, it will remain an equity suit for all purposes, and 
an appeal will be dismissed on motion, unless accom- 
panied by the evidence required in appeals in equity 
causes.—GILBRANSON V. SQUIER, Wash., 31 Pac. Rep. 
423. 


79. EvIDENCE—Interpreter — Conversation, — Where 
two persons speaking different languages converse 
through an interpreter, they assume that the interpre- 
ter is trustworthy, and his interpretation is prima facie 
deemed to be correct.—COMMONWEALTH V. VOSE, Mass., 
32 N. E. Rep. 355. 

80. EVIDENCE — Letters. — Where a letter, which is 
dated nearly 20 years before trial, has the appearance 
of having been written at the time of its date, is found 
in the possession of the person to whom it is addressed, 
and resembles in writing the genuine writing of the 
person whose name is signed to it, the fact he denies 
having written it, while it is clear from his testimony 
that he isin doubt on that point, ls not sufficient to 
overturn a finding that the letter is genuine.—ROGERS 
v. TYLEY, IIL, 32 N. E. Rep. 393. 

81. EVIDENCE — Photographs. —A photograph or 
other picture, proved to be a correct representation of 
physical objects as to which testimony is adduced, is 
admissible in evidence for the use of witnesses in ex- 
plaining their testimony, and thereby enabling the jury 
to understand the case more perfectly; but whether or 
not a photograph which has been offered for such auxil- 
iary purpose has been proved to be a true representa- 
tion is a question to be decided primarily by the trial 
judge, and his decision of it will not be reversed when 
it is not shown that he has erred.—ORTIZ v. STATE, Fla., 
11 South Rep. 611. 

82. EXECUTION—Supplemental Proceedings.—In sup 
plemental proceedings by garnishment against an 
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assignee, where it is affirmed'that the deed of 
assignment was made with intent to defraud, 
and is not genuine, and facts are alleged which, 
if proyed, would establish such affirmation, the ac- 
tion is not founded upon the deed of assign- 
ment, but upon facts dehors the instrument, and the 
instrument could not operate as its own defense, and is 
therefore not within Code Civil Proc. § 98, providing 
that where a defense is founded on a written instru- 
ment, and the answer contains a copy thereof, its 
genuineness and execution are deemed admitted unless 
plaintiff by affidavit denies ,the same.—TEITIG v. BOES 
MAN, Mont., 31 Pac. Rep. 372. 


83. EXEMPTIONS — Moneys Converted by Attorpveys. — 
Where an attorney becomes surety on his client’s 
bond to relieve his client’s money from garnish- 
ment, and, receiving the {money to hold till the 
suit is decided, converts the same, his homestead 
cannot be subjected to a judgment therefor un 
der Const. art. 9,§3, providing that the homestead of 
a married man shall not be subject to the lien of any judg 
ment except such as may be rendered, among others, 
against “attorneys for,moneys collected by them and 
other trustees of an express trust for moneys due from 
them in their fiduciary capacity,’ since receiving mon- 
ey to indemnify himself as surety was outside of his 
duties as an attorney.—SANDERS v. SANDERS, Ark., 208. 
W. Rep. 517. 


84. FEDERAL CoURTS—Costs.—In actions at law the fed- 
eral courts must tax the costs against the losing party, 
except in caseswhere special provision to the contrary 
has been made by act of congress (Rey. St. §§ 688, 973) ; 
and in the absence of such provision they have no au 
thority to modify the rule by reason of hardship or in- 
equity resulting from special circumstances.—TRINI- 
DAD ASPHALT PAVING CO. vy. ROBINSON, U. 8S. C.C- 
(Mich.), 52 Fed. Rep. 346. 


85. HABEAS CoRPUs—Interstate Extradition.—Where 
a person who had been extradited from Illinois for a 
violation of a Wisconsin banking law sued out a writ 
of habeas corpus pending trial in a court of Wisconsin, 
on the ground that his extradition was in violation of 
the constitution and laws of United States, it was dis- 
cretionary with the circuit court to refuse to discharge 
him, since it was not an urgent case, involving either 
the authority and operations of the general govern- 
ment, or the obligations of this country to or its rela- 
tions with foreign nations, and since State courts are, 
equally with federal courts, charged with the duty of 
protecting the accused in the enjoyment of his rights 
under the constitution of fhe United States —Cook vy. 
HakT, U.S. 8. C., 12 8. C. Rep. 40. 


86. FEDERAL CouRTS—Supreme Court—Jurisdiction.— 
Act of March 3, 1885, provides that an appeal 
from the circuit to the supreme court shall lie 
in cases where the prisoner is alleged to be re- 
strained of his liberty in violation of the con- 
stitution or any law or treaty of the United States. 
23 St. at Large, p. 443, of the same date, pro- 
vides that no appeal shall lie from the supreme court 
of the District of Columbia, or of any territory, unless 
the amount in controversy exceeds $5,000. Held, that 
habeas corpus proceedings are civil cases, and under 
the latter act no appeal therein lies from such courts.— 
CROSS v.jJBURKE, U. 8.8. C., 12 8. C. Rep. 22. 


87. FRAUD — Damages — Pleading. —Where a para- 
graph of a complaint, in an action for damages on the 
ground of fraud in procuring a deed of land from a 
father to his son, proceeds on theory that the grantor, 
at the time the deed was executed, was, by reason of 
age and infirmity, of unsound mind, but states no facts 
showing such unsoundness of mind, the paragraph is 
open to a demurrer.—BATEMAN vy. SNODDY, Ind., 32 N. E. 
Rep. 327. 

88. FRAUDS, STATUTE OF—Contract.—A verbal con- 
tract by defendant to place cars on its track at plaint- 
tiff’s mill, for their use, until such time as their busi. 





ness would justify defendant in building a switch at 
the mill, and thento build the switch and place cars 
thereon, the obligation tocontinue so long as plaintiffs 
should operate a mill onthe line of defendant’s road, 
being a contract which might nave been completed 
within one year, and there being no understanding that 
it was not to be so performed, though its duration 
might extend{further, is not within the statute of 
frauds.—SWEET Vv. DESHA LUMBER & PLANING Co., Ark., 
20S. W. Rep. 514. 


89. GARNISHMENT—Jurisdiction.—The allegation re- 
quired by Hill’s Code, § 164, which provides that before 
a garnishee shall be required to appear plaintiff may 
serve on him written allegations and interrogatories 
touching any of the property liable to attachment as 
property of defendant, are in the nature of a com- 
plaint, and where they are not served, no valid judg- 
nent can be rendered against the garnishee, though 
he waive service.—SMITH Vv. CONRAD, Oreg , 31 Pac. Rep. 
398. 

90. GUARDIAN.—A guardian appointed by a Kansas 
court has no power to petition fora sale of his ward’s 
lands in Kentucky until he has complied with Gen. St, 
§ 19, art. 2, ch. 48, which provides that the county court 
of the county having jurisdiction to appoint a guard- 
ian may authorize a foreign guardian “to act as a 
guardian appointed in this commonwealth ;” and Civil 
Code, § 35. subsec, 4, declaring that “the action of an in- 
fant who resides in a foreign country, and who has a 
guardian residing therein, may be brought by such 
guardian,” is not repugnant to this view, but must be 
considered as meaning that the foreign guardian may 
act When authorized as provided.—_WATTS vy. WILSON 
Ky., 20S. W. Rep. 505. 

91. GUARDIAN AND WARD—Accounting.—Though a 
guardian has allowed his wards for expenditures more 
than the income oftheir property, which expenditures 
were advised by an older sister of the wards, under 
whose charge they were, and by the family physician, 
but they were not so necessary that they would have 
been authorized by the chancellor if he had been ap- 
plied to, yet such guardian will not be held liable in an 
action to surcharge his settlements made with the 
wards, when it appears that the wards at the time of 
settlement, which was about a year after they came of 
age, fully understanding that more than their income 
had been expended, and that the guardian might be 
liable for such excess, expressly ratified his acts.— 
FIELDEN Vv. HERBISON, Ky., 20S. W. Rep. 508. 


92. GUARDIAN AND WARD—Bond.—In an action on 
a guardian’s bond the only breach alleged was the fail- 
ure of the guardian to pay over to his ward the sum 
found due and ordered paid by the probate court The 
bond, which was executed before the «:cation of the 
probate court, was upon the conditions that the guard- 
ian should “faithfully discharge the office and trust of 
such guardian according to law,’’ and should settle his 
accounts in the county court. Held, that the failure to 
settle according to the order of the probate court was 
a breach of the first-named condition, since it is the 
duty of the guardian to settte his accounts when called 
upon to do so in any court of competent jurisdiction.— 
PEOPLE V. SEELYE, IIl., 32 N. E. Rep. 458. 


98. HIGHWAYs— Compensation of Land owners, — 
A finding by a county court, ip proceedings to open 
a road, that “due notice had been given according to 
law,” is conclusive evidence, as against a collateral at- 
tack in another court, that-there has been a compliance 
with Rev. St. 1889, § 7797, providing that notice of an in- 
tended application for a new road shall’ be given by 
hand-bills put up in three or more public places in the 
township or townships through which the proposed 
road shall run, at least 20 days before a regular term of 
the county court at which the petition is presented.— 
LINGO v. BURFORD, Mo., 20 8. W. Rep. 459. 

94. HUSBAND AND WIFE.— Divorce.—A_ husband, 
against whom suit had been brought for divorce, ob- 
tained a decree in his own favor. He then agreed that, 
if the wife would not move fora new trial, he would 
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furnish her a permanent support. This agreement, 
though made after the decree, and without any pre- 
vious understanding, was still within the time allowed 
for moving fora new trial: Held, void, as an agreement 
made to promote or facilitate divorce.—BLANK Vv. NOHL, 
Mo., 20S. W. Rep. 477. 

95. HUSBAND AND WIFE—Separation.—l. By a deed of 
separation a husband conveyed all his lands to his wife 
to be her separate estate, free from all claims by him, 
and the wife gave to the husband money, to be his 
separate estate, free from all claims from her. Held, 
that the agreemen,t both as a separation and division 
of the common property, was valid, under Civil Code, 
§§ 158, 159, providing that the husband and wife may en- 
terinto any agreement with each other respecting 
property which eitherof them might do if unmarried» 
and that they may, in writing, agree to a separation, 
which shall not change their legal relations except as 
to property.—WICKERSHAM V. COMERFORD, Cal., 31 Pac, 


_ Rep. 358. 


96. INJUNCTION — Preliminary Order.—A court of 
equity cannot, upon the hearing of an application fora 
preliminary injunction in advance of the taking of evi- 
dence, decide questions of title adversely to a party in 
possession of real estate, and the property should be 
protected trom injury by his opponent during the hear- 
ing of the controversy.—NORTHERN Pac. R. Co. v. CITY 
SPOKANE, U. 8. C. C. (Wash.), 52 Fed. Rep. 428. 

97, INNOCENT PURCHASER—Burden of Proof. — The 
burden is on a party claiming to be an innocent pur- 
chaser, without notice of a prior unrecorded deed, to 
show that he had no notice.—FOMBY v. COLQUITT, Ark., 
20S. W. Rep. 413. 

98. INSURANCE — Assessments — Judgment.— Where 
premium notes have been given to a mutual insurance 
company, assessments to be made thereon from time to 
time as losses occur, incase an assessment is not paid 
in 80 days after personal demand therefor or by letter, 
the company may recover for the whole amount of the 
deposited note, with costs, and executions will there- 
after be issued on such judgment as assessments for 
losses may require - FARMERS’ UNION INS. CO. v. WIL- 
DER, Neb., 53 N. W. Rep. 587. 

99. INSURANCE — Pleading.—Where the answer, in an 
action to recover from an insurance company a pre- 
miuim on afpolicy on plaintiff's life, to be thereafter is- 
sued, alleges that defendant issued a policy to plaintiff, 
such allegation is such an admission of defendant’s 
corporate capacity as will waive plaintiff's failure to 
allege the same in the complaint.—SENGFELDER V. 
MUTUAL LIFE INS. CO. OF NEW YORK, Wash., 31 Pac. 
Rep. 428. 

100. INSURANCE—Title to Property.—Where the widow 
of a decedent insures property for the benefit of the 
heirs, a representation by her that it was unincum- 
bered does not avoid the policy where the agent of 
defendant company, at the time he issued the policy 
and accepted the premium from her in behalf of de- 
fendant company, had full knowledge of the fact that 
she had a dower interest in the property insured.— 
HAIRE V. OHTO FARMERS’ INS. Co., Mich., 53 N. W. Rep. 
623. 

101. INSURANCE—Waiver of Conditions —The general 
agent of an insurance company that had issued a 
policy which forbade additional insurance without its 
consent, on being informed that additional insurance 
had been procured, replied: ‘We must be understood 
as postively declining to permit the other insurance,” 
adding, ““‘We cannot permit the other insurance with- 
out information.’ The desired information was given, 
but the agent made no further response, and kept the 
policy without canceling it: Held, that this was suffi- 
cient to justify a finding that the company had 
waived the requirement about additional insurance.— 
PHENIXINS. CO. OF BROOKLYN V. JOHNSTON, III., 32 N. 
E. Rep. 429. 

102. INSURANCE COMPANIES — Service of Process.— 
Mansf. Dig. § 3834, provides that no foreign insurance 
company, nor its agents, shall do business in this State 





until it has filed with the State auditor a written stipu- 
lation, duly authenticated by the company, agreeing 
that any processjaffecting the company, served on the 
auditor, any one designated by him, orthe agent speci- 
fied by the company to receive service of process, shall 
have the same effect as if served personally on the 
company within the State: Heid that, where a foreign 
insurance company had appointed the auditor to re- 
ceive service, service upon him would be sufficient to 
give the circuit court jurisdiction of the company, not 
only in cases arising out of the regular business of the 
company but also ina case of libel by the company 
published within the State —AMERICAN CASUALTY INS. 
Co. v. LEA, Ark., 208. W. Rep. 416. 

103. INSURANCE POLICY — Change of Interest.—In an 
action on an insurance policy, it appeared that, when 
insured, the property stood in the name of plaintiff and 
three others. Plaintiff testified that he explained to 
the agent the nature of his title, asserting that the 
others had but a conditional interest inthe property; 
that after the policy was issued, and before the loss, 
they executed to hima quitclaim deed of their interest, 
thus making him, as he represented himself to be, the 
sole owner. The policy provided that, if any change 
took place in the interest or possession of the property, 
the policy should be void: Held, that the deed to 
plaintiff did not work such a change in the interest of 
the insured as would avoid the policy.—WIcH V. 
EQUITABLE FIRE & MARINE INS. Co., Colo., 31 Pac. Rep. 
389. 

104. INTERVENTION.—In a complaint in intervention it 
was alleged that the amount which this plaintiff was 
attempting to recover from defendant was not due and 
owing to him, but toa third party, a judgment debtor 
of the intervener. It also appeared affirmatively from 
the complaint that garnishment proceedings had 
theretofore been instituted, in Which the intervener 
was plaintiff, the present defendant garnishee, and 
said debtor defendant, and that these garnishment 
proceedings were still pending and undetermined: 
Held, that the judgment creditor was not entitled to 
intervene in the present action.—DENNIS V. SPENCER, 
Minn., 53 N. W. Rep. 631. 

105. IRRIGATION—Negligence.—Gen. St. § 1733, provides 
that owners of irrigating ditches shall keep them in 
repair, and section 1737 provides that the owners of 
such ditches shall be liable for all damages resulting 
from their neglect or refusal tocomply with section 
17338: Held that, where defendant permitted a break 
in his ditch to remain unrepaired for three weeks, 
whereby plaintiff’s land was overflowed, such conduct 
was negligence per se, and defendant was liable.—Cat- 
LIN LAND & CANAL CO. v. BEST, Colo., 31 Pac. Rep. 391. 

106. JOINDER OF ACTIONS — Ejectment—Rents and 
Profits.—Damages for rents and profits may be re- 
covered in an action of ejectment for the statutory 
period prior tothe service of summons therein. The 
special provision of the occupying claimants’ act 
(chapter 68, Comp. St.) applies only to rents and profits 
subsequent to the service of summons in the ejectment 
suit.—FLETCHER V. BROWN, Neb., 53 N. W. Rep. 577. 

107. JOINT ACTION — Dismissal—New Trial.—Where a 
suit for damages was brought jointly against a city and 
an individual, and an order was passed dismissing the 
action as to the city “because the declaration shows 
no cause of action against that defendant,” and a ver- 
dict was rendered in favor of the other defendant, the 
granting of a new trial at the instance of the plaintiff 
does not reopen the case against the city.—CITY OF 
ATLANTA V. ANDERSON, Ga., 168. E. Rep. 209. 

108. JOINT TORT FEASORS — Contribution.—In deter- 
mining whether one wrong - doer is entitled to contribu- 
tion from another the test is whether the former knew 
at the time of the commission of the a¢t for which he 
has been compelled to respond that such act was 
wrongful.—JOHNSTON V. TORPY, Neb., 53 N. W. Rep. 575. 

109. JUDGMENT.—A judgment rendered on a demurrer 
to plaintiff's amended complaint, in the words “the 
court renders judgment for the defendant,” etc., is 
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sufficient in form.—CITY OF LA PORTE V. ORGAN, Ind., 32 
N. E. Rep. 342. . 

110. JUDGMENT — Fraudulent.— Mere general cred- 
itors of an insolvent ffirm, having no lien by at- 
tachment or otherwise, cannot maintain an action to 
set aside, as fraudulent towards creditors, judgments 
entered against the debtors on offers to allow judg- 
ments.—FROTHINGHAM V. HODENPYL, N. Y., 32 N. E. 
Rep. 240. 

111, JUDGMENT BY DEFAULT.—A judgment, rendered 
before a plea, which is a full answer to the declaration, 
is disposed of, will be reversed.—HAMBRICK V. DENT, 
Miss., 11 South. Rep. 608. 

112. JUDGMENT IN PARTITION—Estoppel.—Where the 
widow’s interest in her deceased husband’s land was 
set off to her by decree in partition proceedings to 
which she was a party, and no appeal was taken from 
such decree, the widow is estopped to deny the validity 
of the payment of owelty made pursuant thereto by 
avother party.—DONAGHY V. GILL, Pa., 25 Atl. Rep. 2388. 

113. LACHES — Railroad Foreclosure.—On the fore- 
closure of a railroad mortgage it is the duty of a stock - 
holder who. believes he has any interest to protect to 
acquaint himself with the proceedings, and after a 
delay of 10 years, during which many of those engaged 
in the transactions have died, he cannot maintain a 
bill to set asidea foreclosure decree alleged to have 
been procured by the fraudulent withdrawal of the 
company’s answer, when such answer in fact remains 
upon the files, and sets forth certain matters which 
disclose the alleged fraudulent transactions, and of 
which complainant, in order to excuse his delay, al- 
leges that he was ignorant until a short time before 
bringing the suit.— FOSTER V. MANSFIELD, C. & L. M. R. 
Co., U. 8.8. C.. 128. C. Rep. 28. 

114. LANDLORD AND TENANT—Duration of Term.—At 
no time can a parol demise, void under the statute of 
frauds, be resorted to forthe purpose of ascertaining 
the duration of the term of the tenant.—JOHNSON V. 
ALBERTSON, Minn., 53 N. W. Rep. 642. 

115. LANDLORD AND TENANT—Oil Lease.—By an oil 
lease the lessee agreed to go upon the premises and 
operate the same for oil, and deliver one-eighth there- 
of to the lessor; to drill atest well near a certain place, 
and to commence the same within 40 days: Held, that 
the lease gave the lessee no interest inthe land, ex- 
cept the right of possession for the purpose of operat- 
ing for oil; and where the lessee never went into pos- 
session, and after completing an unsuccessful test well 
on other’ premises near the place specified, abandoned 
the search for oil for over 11 years, and until after the 
lessor had leased the premises to another party, the 
lease will be considered as surrendered.—BARNHART V. 
LOCKWOOD, Penn., 25 Atl. Rep. 237. 

116. LANDLORD AND TENANT — Oil Lease.—One who 
takes an oil lease, conditioned to be void unless he 
shall do something in the way of development by put- 
ting down a well within a certain time, or unless he pay 
so much per month, inmoney, but without covenanting 
todo either, and who in fact does nothing in the way of 
development, and makes payment only for a short 
time, cannot be compelled to continue such payments, 
but may insist on forfeiting his rights.—GLAsGow V. 
CHARTIERS OIL Co., Penn., 25 Atl. Rep. 232. 

117. LANDLORD AND TENANT—Oil Lease.—In an action 
on a covenant in an oil lease dated July 1, 1884, which 
provided that the lessee should commence operations 
without 30 days from its’ date, or thereafter pay a cer- 
tain rent, plaintiff testified that the lease was post- 
dated, and was infact executed April 9, 1886, and that 
defendant failed to commence operations within 30 
days from that date: Held, that it was error to ex- 
clude evidence, offered by defendant, to show that the 
lease was a mere substitute for one executed July], 
1884, the covenants of which had been fully performed. 
—VANDERLIN V. HOvVIS, Penn., 25 Atl. Rep. 232. 

118. LANDLORD AND TENANT — Trespass.—Defendant 
was tenant from year to year of certain lands. Plaint- 
iff, without the consent of defendant, entered on part 





of said lands under a subsequent lease from the land- 
lord, and put in a crop of wheat. On his return to har- 
vest the same, defendant resisted his entry: Held, 
that the resistance fwas justified, defendant being in 
possession under a prior right.—BERRY Vv. HUBBARD, 
Ind., 32 N. E. Rep. 331. 

119. LIBEL AND SLANDER—Joinder.—Civil Code, § 83, 
provides that several causes of action for injuries to 
character may be united and prosecuted in the same 
kind of action: Held that, where the petition states «a 
cause of action for “uttering and publishing” certain 
defamitory words, and also a cause ofaction fo1 
“printing and publishing in a newspaper” substantially 
the same words, plaintiff cannot be required to elect 
on which cause of action he will prosecute.—HARGAN 
v. Purpy, Ky., 20S. W. Rep. 432. 

120. LICENSE—Revocation.—A mere license, not sub 
sidiary to a valid grant, may berevoked ut pleasure, 
and does not create or transfer any interest in the land, 
even though granted for a valuable consideration, and 
for a purpose which involves the expenditure of money 
upon the faith of it; and the mere fact that the licensor, 
without objection, permits the licensee to expend 
money on the land upon the faith of the license, will 
not operate as an estoppel.—MINNEAPOLIS MILL Co. v. 
MINNEAPOLIS & ST. L. Ry. Co., Minn.,53 N. W. Rep. 639. 

121. LIFE INSURANCE—Payment of Premiums by Hus 
band.—A wife who atthe death of her husband receives 
(as the beneficiary named therein) the amount of cer 
tain policies on his life which the husband had taken 
out, and on which he had paid the premiums, cannot 
be made, by special opposition of a creditor, to charge 
herself, on the account filed by her as administratrix 
of her husband’s succession, with the amount of those 
premiums as an asset of that succession, and as result- 
ing from a debt due by her to it. — SUCCESSION OF 
BROWNLEE, La., 11 South. Rep. 590. 

122, LIMITATION OF ACTIONS — Overflowing Lands.— 
Where crops are overflowed by reason of a railway em- 
bankment, if the nature of the embankment was such 
that the injury complained of was uncertain and con- 
tingent, such as might never happen, the damage was 
not original, in the sense that it necessarily resulted 
from the erection of the embankment, and conse- 
quently the statute of limitations did not begin to run 
until the crops were destroyed.—StT. Louis, 1 M. & S. Ry. 
Co. V. YARBOROUGH, Ark., 20S. W. Rep. 515. 

123, LIMITATION OF ACTIONS — Municipal Bonds. — 
Bonds issued by the town of Nevada, Mo., in 1870, were 
repudiated, and the payment of interest refused, in 
1873. In 1877 action was brought to recover upon the 
past-due coupons, but by agreement was suspended 
pending a suit in the Supreme Court of the United 
States, wherein the act authorizing such issues was 
declared unconstitutional. It was subsequently taken 
up in 1881, and judgment given for defendant. There- 
after an action for money had and received was begun: 
Held, that it was barred by the Missouri statute of lim- 
itations, which began to run at least from the repudia- 
tion of the bonds, and which limits actions on implied 
contracts to five years.—MORTON v. CITY OF NEVADA, U, 
8. C. C. of App., 52 Fed. Rep. 350. 

124. MANDAMUS TO MODERATOR OF SCHOOL DISTRICT. 
—A moderator refused to sign an order properly drawn 
upon the treasurer, and the matter was submitted for 
adjudication to the county superintendent, who, after 
investigation, found that the officer refused to sign the 
order for insufficient reasons: Held, that under the 
statute the county superintendent had the right, on be- 
half of the district, to apply tothe proper court for 4 
writ of mandamus {to compel the officer to perform his 
duty.—MONTGOMERY V. STATE, Neb., 53 N. W. Rep. 568. 

125. MANDAMUS TO SCHOOL TRUSTEES. — Mandamus 
will not lie to compel school trustees,who have wrong- 
fully dismissed a teacher before the completion of her 
contract, to issue an order for the full amount of her 
salary, where no demand was made on them.—SHIRLEY 
Vv. BOARD OF TRUSTEES OF CoTTONWOOD SCHOOL DIST., 
Cal., 31 Pac. Rep. 365. 
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126. MARRIAGE — Cohabitation. — Marriage may be 
proved either directly, by the witnesses to its solemni- 
zation, or by presumption from the record of it, or 
from cohabitation and repute, and by declarations or 
admissions of the parties to it, when against their in- 
terest ora part of the res geste, or by conduct from 
which such admission may be implied.—IN RE WAL- 
LACE’S ESTATE, N. J., 25 Atl. Rep. 260. 


127. MASTER AND SERVANT — Defective Machinery.— 
There is no negligence in the construction of ma- 
chinery which, when properly used in the ordinary 
manner, is safe under all conditions which will prob- 
ably arise in any and every instance of such use. 
Hence, although it may have a defect, yet, if that de- 
fect be one which does not interfere with its safe and 
proper use with reference to the purpose for which it 
was constructed, an injury to an employee’s hand 
while accidentally in contact with the defective part of 
the machinery, but which was very unlikely to occur, 
cannot be attributed to negligence onthe part of the 
company in the construction of the machinery.—RICH- 
MOND & D. R. Co. Vv. DICKEY, Ga., 16 8. E. Rep. 212. 


128. MASTER AND SERVANT—Duty to Infants.—In an 
action by an infant for injuries sustained by him while 
acting as brakeman for defendant, where it has been 
shown that plaintiff was 19 years old, evidence that he 
did not appear to be over 16 years is relevant, as tend- 
ing to show that defendant’s agent knew himto bea 
minor, and thereby affecting the question whether he 
should have been warned of the dangers of the employ- 
ment.—TEXAs & P. Ry. Co. Vv. BRICK,’ Tex., 208. W. Rep. 
511. 

129. MASTER AND SERVANT—Fellow-servant.—A brake- 
man of one freight train is the fellow-servant of the 
fireman of another freight train, employed on the same 
railroad.—RELYEA V. KANSAS City, FT. 8. & G. R. Co., 
Mo., 20S. W. Rep. 480. 

130. MASTER AND SERVANT—Fellow-servants.—A brake- 
man who is sent by the conductor from the rear por- 
tion of a parted train to signal the forward portion, of 
which the engineer is, by the rules of the company, the 
conductor, is a fellow-servant of the engineer, and can- 
not recover from the company for an injury caused by 
the engineer’s negligence.—NEWPORT NEWS & M., V. Co. 
v. HOWE, U.S. C. C. of App., 52 Fed. Rep. 362. 


131. MASTER AND SERVANT — Fellow-servant. — The 
question whether two persons are fellow-servants be- 
ing one of mixed law and fact, it is proper for the 
court, after defining and explaining the legal relation 
of fellow-servants, to instruct the jury that whether 
the two persons referred to in the evidence were fel- 
low servants is one of fact for them to determine from 
the evidence under the instructions of the court. — 
LAKE ERIE & W. R. Co. V. MIDDLETON, II1., 32 N. E. Rep. 
453. 

132. MASTER AND SERVANT—Negligence.—A driver of 
a car in a coal mine is not bound equally with his em- 
ployer to inspect the roof of the passageway through 
which the car is driven, forthe purpose of discovering 
dangerous defects.—HANCOCK V. KEENE, Ind., 32 N. E. 
Rep. 329. 

133. MASTER AND SERVANT — Negligence. — The case 
being brought under the law of South Carolina, where 
the common law rule prevails as to the liability of a 
master for injuries caused to his servant by the negli 
vence of a fellow-servant, the court, under the facts 
alleged in the declaration, did not err in sustaining the 
demurrer on the ground that no cause of action was 
set out therein.—HOVIS Vv. RICHMOND & D. R. CoO., Ga., 
168. E. Rep. 211. 

134. MASTER AND SERVANT—Negligence. — Where de- 
fendant railroad company’s section foreman, under 
whom plaintiff was employed, directed a water keg to 
be placed on the front end of a hand car for his seat, 
and while the car was in motion got up and allowed 
the keg to fall off, thus causing the car to leave the 
track and injure plaintiff the injury was from the neg- 
ligence of the foreman, for which defendant is liable.— 





Russ V. WABASH WESTERN Ry. Co., Mo., 208. W. Rep, 
472. 

135. MECHANIC’S LIENS.—Two owners in severalty of 
contiguous city or platted lots may by their acts con- 
nect them so as to constitute one lot, within the mean 
ing of the lien law. They do so connect them when 
they treat them as one tract forthe purpose of build- 
ing, as where they join in the construction of w single 
building on both lots, and in such case those doing 
work on or furnishing material for the building will 
have aright to claim alien on the whole building and 
both lots.—-MENZEL V. TUBBS, Minn., 53 N. W. Rep. 653. 

136. MECHANIC’s LIEN.—Under 3 Mansf. Dig. § 4406, 
where the materials were furnished at different times, 
with short intervals, at appropriate stages of the 
building, it will be presumed that they were furnished 
under a single contract, and an account filed within 
90 days after the last materials were furnished will se- 
cure the lien as to them all.—KIZER LUMBER Co. Vv. 
MOSELY, Ark., 20 8S. W. Rep. 409. 

137, MECHANIC’S LIENS—Parol Contract.—In an action 
by a subcontractor to enforce a mechanic’s lien, where 
it appeared that by the contract between the con- 
tractor and the owner no such liens were to attach, it 
was competent for the owner to show payment to the 
¢ontractor, and under what circumstances it was paid. 
—MCELROY V. BRADEN, Pa., 25 Atl. Rep. 235. 

138. MINES AND MINING—Coal Mines — Negligence.— 
Rey. St. 1891, ch. 93, § 8, which provides that the top of 
éach shaft in a coal mine shall be securely fenced by 
gates properly covering and protecting such shaft, is 
not sufficiently complied with by arranging the action 
ofa car which runs from the shaft so that it acts as a 
sufficient protection for persons exercising ordinary 
care.—CATLETT V. YOUNG, IIl., 32 N. E. Rep. 447. 

139. MORTGAGE—Absolute Deed.—A deed absolute on 
its face should not be decreed to be a mortgage upon 
the unsupported testimony of the complainant, con- 
tradicted by the defendant.—BLAKE yv. TAYLOR, Ili., 32 
N. E. Rep. 401. 

140. MORTGAGES—Consideration.—Where a son buys 
property as a present for his mother, has it conveyed 
to her, and by his promise to pay the purchase-money 
obligations induces her to sign them, there is a con- 
sideration sufficient to support a mortgage afterwards 
given by the son to the mother on other property for 
the amount of these obligations, as against a subse- 
quent mortgagee, who takes with notice of her claim. 
BROOKS V. OWEN, Mo., 20S. W. Rep. 492. 


141. MORTGAGE—:-Evidence. — The admission in evi- 
dence at the hearing of a petition for injunction and 
receiver of a mortgage fi. fa., over an objection 
that the affidavit of foreclosure was sworn to by one 
not the mortgagee, but who described himself in the 
affidavit as the owner and holder of the mortgage, 
while the fi. fa. was issuec in favor of the mortgagee, 
if erroneous at all, was harmless, it appearing that 
this evidence neither could nor should have had any 
weight with the judge in making up his decision, and 
the irregularity ih the fi. fa. being amendable, by mak- 
ing it read in favor of the mortgagee for the use of the 
affiant.—BURGWYN Bros. TOBACCO CO. V. BENTLY, Ga., 
16 S. E. Rep. 216 

142. MORTGAGES—Foreclosure.—W here chattels mort- 
gaged by the buyer thereof to secure payment of the 
price are appropriated and sold by the seller, without 
regularly forclosing the mortgage, the debt is not 
thereby paid so as to extinguish the seller’s rights un- 
der a mortgage given by a third person as collateral 
security, but the seller is accountable to such mort- 
gagor for the value of the chattels. — DRAYTON V. 
CHANDLER, Mich., 53 N. W. Rep. 558. 

148. MORTGAGE — Foreclosure Sale. — Where, on the 
return of an order of sale in a foreclosure proceeding, 
the defendant has notice of an order to show cause 
against the confirmation of a sale of the mortgaged 
property, but allowsthe sale to be confirmed without 
exception, he is without a remedy in this court, and a 
mandamus willnot be allowed to compel the district 
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judge to fix the amount of an undertaknig in appeal in 
order to enable the defendant to have the order of 
confirmation reviewed in this court.—STATE V. DOANE, 
Neb., 53 N. W. Rep. 611. 

144. MUNICIPAL CORPORATIONS — Assessments for 
Benefits.—A statutory direction that an assessment for 
benefits shall be levied upon each separate lot or par- 
cel offand, or upon the several lots or parcels of land, 
does not authorize the assessors to levy distinct as 
sessments upon the component parts of a tract of land 
which the owner has always treated as an entirety.— 
STATE V. MAYOR, ETC., OF CITY OF BAYONNE,N. J., 25 
Atl. Rep. 267. 

145. MUNICIPAL CORPORATION— Defective Sidewalk.— 
Itisno defense to an action against the ownerof a 
city building, for injuries caused by a defective sidewalk 
constructed by him infront of his building, that the 
city is liable to the injured party.—MCDANELD V. LOGI, 
Ill., 32 N. E. Rep. 423. 

146. MUNICIPAL CORPORATION—Defective Streets—Neg- 
ligence.—The mere fact that the plaintiff, walking along 
the sidewalk in the daytime, stepped into an open area 
way, and was injured, does not justify a direction to 
the jury,in an action for the injury to find for the defend- 
ant on account of the plaintiff’s contributory negligence. 
—CITY OF CHICAGO V. BABCOCK, II1., 32 N. E. Rep. 271. 

147. MUNICIPAL CORPORATIONS—Negligence.—The fact 
that plaintiff knew the cross walk on which she was in- 
jured, because of a hole therein, was partially torn up 
eight days before, is not sufficient to charge her with 
contributory negligence in attempting to pass over the 
same in the night,jwhere there were no signals to warn 
her of danger.—FINN V. CITY OF ADRIAN, Mich., 53 N. W. 
Rep. 614. 


148. MUNICIPAL CORPORATIONS — Ordinances. —If a 


building be so changed in plan, in structure, in dimen- 
sions, and in general appearance, that it might, accord- 
ng to the common understanding of men, in common 
parlance be called a new “building,” then it may be 
deemed a,violation of an ordinance forbidding“the erec- 
tion of a building” upon its site.—STATE Vv. LONG BRANCH 
Com’RS, N. J., 25 Atl. Rep. 275. 

149, MUNICIPAL CORPORATION—Ordinance—Stock Run- 
ning at Large. — A city ordinance, prohibiting stock 
from running at large ina certain portion of the city, 
is not objectionable on the ground that it applies only 
to a part of the city, and is therefore class legislation, 
because special laws applicable to particular localities, 
highways, and streets ofa city are necessary to the 
safety and convenience of its citizens, and are valid, 
unless they are unreasonable, or violate fundamental 
law.—MAYOR, ETC., OF CITY OF CHATTANOOGA V. NOR- 
MAN, Tenn., 208. W. Rep. 417. 

150. MUNICIPAL CORPORATIONS — Police Justices — 
Classification.—Prior to the passage of the act of March 
4, 1882, police justices in cities whose population ex- 
ceeded 100,000 were appointed by the governor; in all 
other cities they were elected by local boards of city 
council. The act of 1892 applied only to certain cities 
of the second class, having a population of over 50,- 
000: Held,that this classification was substantial, and 
not illusory ; that the effect of the law is to remove the 
cities selected from the group next below them in 
population, and to bring them into harmony with 
those next above them, viz., cities of the first class. 
The act, being general in its terms and application, is 
a constitutional enactment.—CALVO Vv, WESTCOTT, N. 
J., 25 Atl. Rep. 269. 

151. MUNICIPAL CORPORATIONS—Public Improvements 
—Taxation.—Rey. St. 1891, ch. 24, art. 9, § 1, authorizes 
citiesand villages to make “local improvements by 
special assessment, or by special taxation, or both, of 
contiguous property, or by general taxation, or other- 
wise, as they shall by ordinance prescribe.” Section 2 
requires the ordinance providing for such an improve- 
ment to “prescribe whether the same shall be made by 
special assessment, or by special taxation of contigu- 
ous property, or general taxation, or both:” He'd, 
that a city could not combine general taxation. spe- 





cial assessment in making asingle improvement.— 
KUEHNER V. CITY OF FREEPORT, IIl., 32 N. E. Rep. 373. 


152. MUTUAL BENEFIT INSURANCE. — A Certificate of 


membership in a mutual benefit insurance association 
merely stated that a certain person was a mem- 
ber, but named no person as beneficiary. The- 
member died intestate, leaving a widow. The by- 
laws of the association provided that benefit money 
might be disposed of by will, otherwise to be paid to 
the member’s widow: Held that, as parol evinence 
was necessary in order to prove that the widow was 
entitled to the benefit money, the contract was nota 
written one, within the meaning of Rev. St. ch. 83, § 15, 
which bars in five years’ actions on unwritten con- 
tracts.—RAILWAY PASSENGER & FREIGHT CONDUCTORS’ 
MutT. AID & BEN. ASS’N V. LOOMIS, IIl., 32 N. E. Rep. 424. 

153. MUTUAL BENEFIT SOCIETY — Certificate. — A 
secret benevolent order, which issues certificates of 
indemnity solely to its members, whereby the order 
obligates itself to pay a stipulated sum on the death of 
any member to his widow or children or other persons 
dependent upon him, upon complying with all the re- 
quirements of chapter 18, Sess. Laws 1887, is entitled to 
a certificate from the auditor, authorizing it to trans- 
act business in this State, without paying the fees 
specified in-section 32,ch. 48, Comp. St.—STATE V. BEN- 
TON, Neb., 53 N. W. Rep. 567. 

154. NEGLIGENCE — Abstract of Title.— A register of 
deeds, in making a reference, on the margin of the 
record of a mortgage, to a partial release, erroneously, 
described it as full satisfaction. The defendant, in 
preparing an abstract of title of the land for plaintiff, 
relied on this reference, and, without examining the 
record of the instrument, described it in the abstract 
asa satisfaction of the mortgage: Held, that he was 
guilty of negligence in examining the record itself, and 
that the court should have so instructed the jury.— 
WACEK V. FRINK, Minn., 53 N. W. Rep. 633. 

155. NEGLIGENCE — Evidence. — Where, in an action 
against a railroad company to recover damages for 
personal injuries, caused by frightening plaintiff's 
horse so that it ran away, numerous witnesses testify 
that the train which caused the injury was running 
within the corporate limits ofa village at greater speed 
than allowed by the ordinances thereof, and this testi- 
mony is uncontradicted, the adinission of testimony us 
to the speed of the train before it reached the corpo- 
rate limits cannot prejudice the defendant.—CHICAGO & 
E. I. R. Co. Vv. BIVANS, IIl., 32 N. E. Rep. 456. 

156. NEGLIGENCE — Fires.— In an action to recover 
damages done to plaintiff's premises by fire alleged 
to have been negligently started on defendan't 
land, and permitted to communicate tu plainc 
ifff's land, it appeared that plaintiff discovered 
the fire shortly after it reached his premises, and neg- 
lected to extinguish it, though he could have done so: 
Held, that plaintiff had no right to neglect the ob- 
vious means of lessening the damage, and that he 
not could recover for any loss sustained by the fire 
subsequent to the time he had discovered it and neg- 
lected to distinguish ii —faALLEY Vv. COURTER, Mich., 
53 N. W. Rep. 621 

157. NEGLIGENCE — Independent Contractor.—In an 
action against contractees and the contractor for the 
death of plaintiff’s intestate, caused by the negligence 
of defendants in blasting rock for a cellar within the 
corporate limits of a town, it appeared that the con- 
tractees were the owners of the premises; that the 
other defendant was independent contractor, erecting 
a building for the owners, and the blasting was done 
by him; that there was evidence that it was necessary, 
in order to dothe excavating,to blast with gunpowder; 
and that deceased was not helping to do the blasting: 
Held, that the question of the liability of the con- 
tractees should have been submitted to the jury.— 
JONES V. MCMINIMY, Ky , 20S. W. Rep. 435. 

158. NEGOTIABLE INSTRUMENTS—Bona Fide Holders — 
Notice.—\ manufacturing corporation received nego- 
tiable notes for property suld. The notes were dis 
counted by a banking firm, in which the president o¢ 
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the corporation was a partner, but he had no actual 
knowledge as to the consideration for the notes, or 
of the transaction in which they were given: Held, 
that the mere fact of his connection with the two con- 
cerns was not sufficient to affect the banking firm with 
constructive notice of the consideration for the notes 
and of an alleged failure thereof.—RICHMOND RAILWAY 
& ELECTRIC Co. Vv. DicK, U.S. C. C. of App., 52 Fed. Rep. 
379. 

159. NEGOTIABLE INSTRUMENT — Indorsement—Parol 
Evidence.—Where a bill or note is transferred by in- 
dorsement “without recourse,” parol contemporaneous 
evidence that the indorser guarantied payment is in- 
admissible, because contradictory of the terms of the 
written contract.—YOUNGBRED V. NELSON, Minn., 53 N. 
W. Rep. 629. 

160. NEGOTIABLE INSTRUMENTS — Lost Note—Bond.— 
Where a negotiable note is lost before it becomes due, 
the court will reyuire the plaintiff to give an indemni- 
fying bond to the maker as a condition of recovering 
judgment, but where the instrument is lost after it be- 
comes due no bond ordinarily will be required. — 
MEANS V. KENDALL, Neb., 53 N. W. Rep. 610. 

161. NEGOTIABLE INSTRUMENT—Plea in Abatement.— 
In a suit on a note against the maker, a plea in abate- 
ment by defendant setting up a mistake in the note, 
without asking for a reformation or for affirmative re- 
lief of any kind, is insufficient.—ScoTT Vv. NORRIS, Ind., 
32 N. E. Rep. 332. 

162. NEGOTIABLE INSTRUMENT—Practice.—In an action 
on a note by the transferee thereof against the maker 
and the indorser, a corporation, in passing on the mo- 
tion for a nonsuit, the court’s remark that “the testi- 
mony shows that the transfer of the note was made by 
the officers of” defendant corporation was not a com- 
ment on the evidence prohibited by Const. art. 4, § 16.— 
BLUE V. MCCABE, Wash., 31 Pac. Rep. 431. 

168. NEGOTIABLE INSTRUMENT—Signature Procured by 
Fraud.—When the signature of an illiterate person is 
obtained to a promissory note by the payee fraudu- 
lently inducing him to believe that he is a signing an 
instrument of an entirely different character, with- 
out any fault or negligence of the maker, the note can- 
not be enforced, even in the hands of a bona fide holder. 
—WILLARD V. NELSON, Neb., 53 N. W. Rep. 572. 

164, NEGOTIABLE INSTRUMENTS—Transfer of Note.— 
When a party indorses and transfers to another a ne- 
gotiable promissory note secured by mortgage upon 
real property, he, as between the parties, transferred 
the debt, and equitably assigns the security, although 
both debt and security existin a different form from 
what the parties to the transaction supposed.—_MEEKER 
COUNTY BANK V. YOUNG, Minn., 53 N. W. Rep. 630. 

165. NOTARY PUBLIC — Acknowledgment.— Where a 
notary public is neither a party to the mortgage nor 
has any interest in it, he is not disqualified to take an 
acknowledgment thereof because he has acted as the 
agent of the mortgagor in obtaining a loan of money 
which the mortgage was intended to secure.—PENN V. 
GARVIN, Ark., 20S. W. Rep. 410. 

166. NOVATION.—M and his codefendants executed the 
note sued on for the price of a stock of goods pur- 
chased by them from plaintiffs. Afterwards M sold his 
interest in the good to his codefendants, who,in consia- 
eration thereof,agreed to pay the note. Plaintiffs learned 
afterwards of M’s sale, and agreed to take his code- 
fendants for payment of the note: Held, that there 
was not a novation of parties, and that M’s liability on 
the note was not extinguished.—HORN v. MCKINNEY, 
Ind., 32 N. E. Rep. 334. 

167. OFFICE AND OFFICER — Removal.—The power of 
removal from office on the ground of forfeiture cannot 
lawfully be exercised unless there be (when practi- 
cable) due notice to the officer of the charge against 
him, and of the time when he may answer it, a reason- 
able opportunity to defend himself, and sufficient 
proof of a legal cause of forfeiture.—STATE Vv. MAYOR, 
ETC. OF BOROUGH OF CAPE MAY POINT, N. J., 25 Atl. Rep. 
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168, PARTNERSHIP.’"— Plaintiff and defendant agreed 
that they would purchase a tract of land in defendant’s 
name, to be paid for from a loan to be raised on the 
land; that buildings should also be erected on the land 
with the proceeds of such loan, plaintiff to contribute 
nothing to the buildings except his services as archi- 
tect, and defendant to make up any deficiency between 
the loan and the cost of the land and buildings; and 
that, when the buildings were completed, defendant 
should convey to plaintiff an undivided one-half in- 
terest inthe land: Held, that the transaction did not 
create a copartnership.—FURBER V. PAGE, IIl., 32 N. E. 
Rep. 444. 


169. PLEADING—Joint Plea.—Judgment for costs and 
counsel fees was rendered against a plaintiff in a de- 
tinue suit, and afterwards the defendants in that suit 
brought an action on the detinue bond, against the 
plaintiff and his two sureties, the damages claimed be- 
ing the costs and counsel fees in the detinue suit. The 
defendant principal and sureties in this suit on the 
bond filed a joint plea, setting up as a bar the judg- 
ment for costs and fees formerly rendered against the 
principal on the bond: Held, that the plea, if good at 
all, was so only as to one of the defendants, the princi- 
pal, and hence it would be held bad as to all.—Mc- 
CREARY V. JONES, Ala., 11 South. Rep. 600. 


170. PUBLIC LANDS—Entries of Improved Lands.—An 
entry on inclosed and improved land occupied and 
claimed by another under a certificate from a railroad 
company, is not authorized by 23 U.S. 8t. at Large, 321, 
forbidding the fencing of public land, or preventing 
settlement thereon; but the person so entering is a 
naked trespasser, though after entry he filed a state- 
ment of pre-emption.—LAURENDEAU V. FUGELTI, Wash., 
31 Pac. Rep. 421. 


171. PUBLIC LanDs—Right of Possession.—An occupant 
of public land who is ousted by a stranger will not be 
presumed to have abandoned his right to possession, 
where, after a contest for a year, he ceases to contend 
against a superior force maintaining an armed resist- 
ance.— DAUBENBISS Vv. WHITE, Cal., 31 Pac. Rep. 360. 


172. QUIETING TITLE—Adverse Possession.—Plaintiff 
and her second husband executed a deed to an undi- 
vided one third of land which had {descended to her as 
widow from her first husband: Held that, assuming 
the deed to be void, possession having been taken un- 
der it, it was sufficient to give color of title against the 
grantors, and set the statute of limitations in motion. 
—IREY V. MARKEY, Ind., 32 N. E. Rep. 309. 


173. QUIETING TITLE — Cancellation of Mortgage.—In 
apn action to cancel, as usurious, a mortgage upon real 
estate, the complaint must show that it is a cloud on 
the title of the plaintiff. Thus, where it was executed 
by a former owner, it is not enough to allege that the 
plaintiff is the owner at the time of bringing the action, 
without showing any privity between him and the 
mortgagor, so that the mortgage, if valid, incumbers 
plaintiff's title—CLEVELAND V. STONE, Minn., 53 N. W. 
Rep. 647. 

174. RAILROAD—Construction—Overflowing Lands. — 
Where a railway company constructs a ditch along its 
right of way, whereby it diverts surface water, col- 
lected in a large basin through which the road passes, 
from the direction in Which it naturally flows, and 
thereby overflows land of an owner on the natural 
water-course into which the surface water so diverted 
is finally emptied, the company is liable for the dam- 
age inflicted, and it is immaterial that the ditch was 
necessary to the operation of the road, and that it was 
carefully constructed.—STATON V. NORFOLK & C. R. Co. 
N. Car., 16 8. E. Rep. 181. 


175. RAILROAD COMPANIES — Bonds — Contract.—The 
title to railway bonds issued and delivered to a con- 
tractor in consideration of his promise to build certain 
track is in the contractor, with the right to pledge or 
sellthem; andthe purchaser or pledgee, although he 
has full knowledge of the terms of the contract, and of 
the fact that only four miles of the nine contracted for 
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have been built, can recover their full value as against 
the receiver of the road.—MERCANTILE TRUST CO. V. 
ZANESVILLE, MT. V. & M. Ry. Co., U. 8. C. C. (Ohio), 52 
Fed. Rep. 342. 

176. RAILROAD COMPANIES—Contributory Negligence, 
—The rule that a person who goes on a railraad track, 
or proposes to cross it, must use his eyes and ears to 
avoid injury; and that, if he fails to do so, and is in- 
jured, he cannot recover, notwithstanding the negli- 
gence of the railroad company—is not of universal ap- 
plication, but has exceptions under exceptional 
circumstances.—JENNINGS V. ST. Louis, I. M. & S. Ry, 
Co., Mo., 20S. W. Rep. 490. 

177. RAILROAD COMPANIES—Damages Caused by Fire. 
—Where, in an action for damages under Gen. St. 1888, 
§ 3581, providing that when any injury is done any per 
son by a fire communicated by an engine of any rail- 
road company, without contributory negligence on the 
part of the person entitled to the care and possession 
of the property injured, the said railroad company 
shall be held responsible in damages to the extent of 
such injury, defendant suffers default, and is heard on 
the question of damages, the fact that the fire was 
communicated to plaintiff’s property by defendant’s 
locomotive is admitted by the default, and no proof is 
necessary.—MARTIN V. NEW YORK & N. KE. R. Co., Conn., 
25 Atl. Rep. 239. 

178. RAILROAD COMPANIES— Negligence of.—Plaintiff 
was injured at a railroad crossing, where the tracks 
of three different companies cross the street at grade. 
The gateman stationed there was employed by one of 
the roads, and, though there was no express contract 
between the companies as to the guteman, it was ad- 
mitted that atthe time of the accident, and for years 
before, it had been the custom of the other companies to 
pay to the employing company three-eighths and two- 
eighths, respectively, of the gateman’s wages: Held, 
that the jury could find that there was‘a contract be- 
tween the railroads that the employing company 
should furnish a gateman to raise and lower the gates 
for each of the railroads, and that the gateman act- 
ually employed was employed for this purpose, and 
that the employing company was liable for his torts.— 
BROW V. BosTON & A. R. Co., Mass., 32 N. E. Rep. 362. 

179. RAILROAD COMPANIES — Negligence. — Where a 
statute provides that an excess of six miles per hour 
within the city limits is an unlawfnl rate of speed for 
railroad trains, it does not follow that a less rate is 
lawful at all times and places; but in such a case neg- 
ligence must be determined by the circumstances of 
each occasion.—ALABAMA & VY. Ry. CoO. V. PHILLIPS, 
Miss., 11 South. Rep. 602. 

180. RAILROAD COMPANIES— Negligence— Evidence.— 
It is proper, in an action for death caused by being 
run over by an engine, to refuse to allow a witness to 
testify whether deceased could have heard the engine 
blowing off steam just before the accident, where it 
does not appear that the witness was either in or near 
the place where the deceased was at the time.—CuHI- 
CAGO, M.& ST. P. Ry. CO. Vv. O’SULLIVAN, III, 32 N. E. 
Rep. 398. 

181. RAILROAD COMPANIES—Negligence — Pleading.— 
A petition, in an action to recover for persgnal in- 
juries, alleged that defendant negligently and unlaw- 
fully stopped a freight train across a public street; 
that, while plaintiff was attempting to cross such street 
between two cars of such train, defendant, with 
out warning, back such train, thereby causing 
plaintiff's injury: Held, that the two alleged causes of 
injury were not separable, in the sense that one only 
would be the proximate cause of such injury.—BURGER 
v. MIissouRI Pac, R. Co., Mo., 20 8. W. Rep. 439. 

182, RAILROAD COMPANIES—Stock Killed — Presump- 
tions.—The fact thata horse is found dead near a rail- 
road track raises no legal presumption that it was 
killed on the track or by a train, no matter what the 
probabilities may be, but the manner of death must be 
proved by a preponderance of the evidence. — ST, 
Louts & 8, F. Ry. Co. v. SAGELEY, Ark., 20S. W. Rep. 413. 





183. RAILROAD COMPANIES— Stock Killed.—In an ac- 
tion against a railroad company under Rev. St. ch. 37, 
art. 4, providing that railroad companies shall fence 
their roads or be liable for animals killed by their ma- 
chinery, without regard to the question of negligence, 
where the complaint alleged that plaintiff's horse 
strayed upon defendant’s track at a point where it was 
not securely fenced, it was not necessary to allege or 
show that the railroad track could have been fenced 
at said point.—LAKE ERIE & W. Ry. CO. Vv. FISHBACK, 
Ind., 32N. E. Rep. 346. 

184. RAILROAD COMPANIES — Street Railways—Negli- 
gence.—In an action against a street-railway com- 
pany, which operated cars by means of steam motors, 
for injuries caused by colliding with plaintiff’s horses 
and carriage, it appeared that the engineer saw plaint- 
iff’s team 150 feet away;that the moment the horses 
saw the engine they became frightened, and showed 
by their actions that they could not be managed; that 
they plunged and backed the carriage on the track 
where the engine was 75 feet away; that plaintiff hal- 
looed and waved his hand to stop the train; and that 
the train could have been stopped within a space 
of 10 feet: Held, that the engineer could have seen the 
helpless condition of plaintiff in time to have stopped 
the train and avoided the injury.—MUNCIE ST. Ry. Co. 
Vv. MAYNARD, Ind., 32 N. E. Rep. 343. 

185, REMOVAL OF CAUSES—Separable Controversy.—In 
asuit by a city tocondemn land occupied by a rail- 
road corporation to another State as lessee of a rail- 
road corporation of the same State, where the main is- 
sue isas tothe right to condemn,the controversy as 
to the foreign corporation is not separate, so as to 
give it a right to remove the cause to federal court, 
although the interests of the two defendants and their 
separate awards of damages must be determined in- 
cidentally.—CITY OF BELLAIRE V. BALTIMORE & 0. R.Co., 
U. 8.8. C.,12S. C. Rep. 16. 

186. REPLEVIN—Ownership—Estoppel.—Where, in re- 
plevin, the evidence as to plaintiff's ownership of the 
property, and of sufficient knowledge on his part of 
facts necessary to create an estoppel if he was the 
owner, is such that ajudgment might be found for 
either party, a judgment for defendant will not be dis- 
turbed.—BAKER V. RILEY, Colo., 31 Pac. Rep. 392. 

187. REPLEVIN — Possession. — Bare possession of 
property, though wrongfully obtained, is sufficient 
title to enable the party enjoying it to maintain re- 
plevin against a mere stranger to the property, who 
takes it from him.—ANDERSON V. GOULDBERG, Minn., 
53 N. W. Rep. 636. 

188. SALE—Delivery.—A sale in good faith is effectual 
as against a subsequent attachment if made in pay- 
ment ofa pre-existing debt, even though not accom- 
panied by actual delivery, and though the effect may 
be to defeat other creditors in their attempt to enforce 
collection of their demands.—HAUSER V. BEATY, Mich., 
53 N. W. Rep. 628. 

189. SALE—Pleading and Proof.—Where the answer, 
in an action for goods sold and delivered, admits the 
contract sold under which the goods were sold, and 
alleges, as the only defense, plaintiffs’ non-fulfillment 
of such contract, defendant cannot, on the trial, set up 
the defense that the contract was oral, and hence 
void, under the statute of frauds.—LAUER Vv. RICHMOND 
CO-OPERATIVE MERCANTILE INST., Utah, 31 Pac. Rep. 
397. 

190. SALE—When Title Passes.—Upon an order of a 
specified quantity of twine to be shipped to the vendee 
on a specified day, the separation of the quantity from 
the vendor's general stock, and shipping it before the 
specified day, is not an appropriation of the quantity 
separated to the contract, so that the title passes, It 
isa condition of the vendor’s authority to make the 
appropriation that he shall ship as directed.—HOOVER 
v. MAHER, Minn., 53 N. W. Rep. 646. 

191. SALE BY SAMPLE—Recission.— In an action for 
the price of goods sold by plaintiff's agent to de- 
fendant where defendant sets up that the goods are 
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inferior to sample, and unsatisfactory, plaintiff cannot 
offer evidence that other sales of similar goods by the 
same agent tofparties unconnected with defendant 
gave satisfaction.—_KAUFFMAN MILLING Co. Vv. STUCKEY, 
8. Car., 16 8. E. Rep. 192. 

192. SALE OF SCHOOL LAND —Gen. St. § 2146, providing 
forthe appraisement of all improvements on school 
lands prior to a sale, and providing also that nothing 
therein shall be so construed as to affect the right 
ofthe State to the value of such land, and, further, 
that, ifa purchaser be not the owner of the improve- 
ments, he shall pay to the owner the value thereof 
within 30 days from the date of sale, does not require 
the owner to yield possession before he has received 
payment for his improvements, although he might}per- 
haps find an adequate remedy to compel payment in an 
action at law.—PEARSON V. ASHLEY, Wash., 31 Pac. Rep 
410. . 

193. SALE ON APPROVAL — Countermand. — Where 
plaintiff's agent takes an order from defendant for the 
purchase of a windmill from plaintiff, subject to 
plaintiff's approval, it is a unilateral contract, and sub- 
ject to the countermand of defendant at any time be- 
fore approval; though the order said, ‘“‘no verbal un- 
derstanding of agents to affect this order, all condi- 
tions under which same is given being specified here. 
in; atl orders subject to approval of” plaintiff.—CHAL- 
LENGE WIND & FEED MILLCoO. V. KERR, Mich., 53 N. W. 
Rep. 555. 

194. SPECIFIC PERFORMANCE—Laches.—W here plaint - 
iff, in pursuance of {a verbal agreement of defendants 
to convey land to him, enters into possession of it and 
improves the same, with defendants’ knowledge and 
without objection on their part, such possession and 
improvement is a sufficient part performance to take 
the contract out of the statute of frauds.—MUDGETT Vv. 
CLAY, Wash., 31 Pac. Rep. 424. 

19%. SPECIFIC PERFORMANCE — Misrepresentations,— 
Where the contract for the purchase of land known as 
the “King Estate,” not otherwise described therein, 
was made with reference to a map showing the land on 
one side fronting on a certain street, which would give 
it peculiar value, when in fact there was a strip of land, 
owned by another party, between the street and the 
land sold, specific performance of the contract will not 
bejdecreed.—KING Vv. SPAETA, N. J., 25 Atl.{Rep. 257. 

196. SPECIFIC PERFORMANCE—Reservation in Deed.— 
Where the negotiations forthe purchase of an island 
for picnic purposes are all in writing, and show all the 
elements of the contract including an agreement by 
the vendor to keep up acertain dam whose mainte- 
nance is necessary to the proposed use of the island,the 
agreement in regard to the dam is not so merged in the 
deed afterwards given, in Which such agreement is not 
specifically inserted, as to be incapable of enforcement 
in equity.—SHELBY v. CHICAGO & E. I. R. Co. Ill, 32 N, 
E. Rep. 438. 

197. STATUTES—Validity.—The legislature is not 
subject to supervision by the courts as the rules of 
procedure prescribed by the constitution for its ob- 
servance, but the courts must accept as legislative 
enactments duly passed all such acts as are duly 
authenticated as such in the mode prescribed, without 
searching the journals to seeif the constitution has 
been complied with.—HUNT V. WRIGHT, Miss., 11 South. 
Rep. 608. 

198. SUNDAY LAW—Playing Base-ball.—Playing base- 
ballon Sunday comes Within the definition of “sport- 
ing,’ and renders the persons engaging therein liable 
to the punishment provided forin section 241.—STATE 
v. O’ROURK, Neb., 53 N. W. Rep. 591. 

199. TAXATION—Exemptions—Foreign Corporation.— 
Stock in a corporation of a foreign State, owned by a 
citizen of this State, upon which taxes have been 
actually assessed in the foreign State, and paid by the 
corporation, within 12 months before the day pre- 
scribed by law for commencing the assessment of taxes 
in this State, is exempt from taxation in this State.— 
STATE V. SMITH, N. J., 25 Atl. Rep. 277. 





200. TAXATION—Lien.—Taxes become a lien on prop- 
erty only by furce of legislation.—STATE Vv. O’ NEIL, N, 
J., 25 Atl. Rep. 27%. 

201. TAXATION—Oleomargarine — License.—Oleomar- 
garine and butterine are “provisions,” within the 
meaning of Pub. St. ch. 68, § 1, which provides that any 
person may carry about from place to place, and ex- 
pose for salefruits, provisions, etc., without a license, 
—COMMONWEALTH V. LUTTON, Mass, 32 N. E. Rep. 348. 

202. TAX DEED—Cutting Timber.—Where the origina] 
owner of land sold for taxes cuts timber therefrom 
during the period of redemption, not for consumption 
in the customary use of the land, it will become, at the 
expiration of the period for redemption, the property 
of the holder of the tax deed.—NICKLASE V. MORRISON, 
Ark., 20 S. W. Rep. 414. 

203. TELEGRAPH COMPANIES—Delay.—C left a dispatch 
at defendant’s telegraph office in 8, to be forwarded ta 
plaintiff atM. The dispatch was: “Strauss gone to 
Howard. Gave man gold watch by mistake. Left no 
word with me. Store closed. Answer.” Strauss was a 
clerk, whom plaintiff had left in charge of his jewelery 
store in his absence, and during the night or early in 
the morning before the dispatch was sent had robbed 
the store,and absconded with the property; and the 
dispatch was in relation tu the absconding, but de 
fendant’s agent had no notice thereof. The dispatch 
remained in the 8S office an hourand a half, and was 
then forwarded to the M office, where it remained two 
hours before it was delivered, or any effort made to 
deliver it: Held, that plaintiff could not recover more 
than the cost of the message and incidental expenses. 
—WESTERN UNION TEL. Co. V. CORNWELL, Colo., 31 Pac. 
Rep. 393. 

204. TELEGRAPH COMPANY—Stipulation asto Liability. 
—A stipulation onatelegraph blank against liability 
for mistake or delay in the transmission of an un- 
repeated message is void.—BROWN V. POSTAL TELE- 
GRAPH CABLE Co., N. Car., 16 8. E. Rep. 179. 

205.. TENANCY IN COMMON—Lien for Rents.—A tenant 
in common hag no lien on the estate held in common 
for his share of the rents collected by his co-tenant.— 
BRITTINUM V. JONES, Ark., 20S, W. Rep. 520. 

206. TRADE-MARK—Rights of Foreigners.—A foreigner 
engaged in manufacturing and selling medical prepara- 
tions in his own country, under a registered trade- 
mark, has no common -law right to such trade-mark in 
the United States, such as will enable him to claim the 
same,on establishing a branch business here, as 
against 2 domestic firm which had an established busi- 
ness under a similar trade-mark, adopted in good 
faith, before he had sold any goods inthis country.— 
RICHTER V. ANCHOR REMEDY Co., U.S. C. C. (Penn.), 52 
Fed. Rep. 455. 

207. TRESPASS —Land-owner and Contractor.—A lot 
owner is not responsible for trespasses on adjoining 
land, committed by one whom he has engaged to build 
a house for him, merely on account of his ownership, 
and because the work is for his benefit.—DAVISON V. 
SHANAHAN, Mich., 53 N. W. Rep. 624. 

208. TRIAL — Contradicting One’s Own Witness.—The 
rule that a party cannot discredit his own witness is 
not yiolated by proving facts contrary tothe testimony 
of such witness.—CHESTER V. WILHELM, N. Car., 168. E. 
Rep. 229. 

209. TRIAL—Misconduct of Counsel.—While examin- 
ing a witness in an action againsta city for injuries 
caused by a defective sidewalk, the plaintiff's counsel 
said: ‘There are other accidents, lam told, that hap- 
pened there.” The judge rebuked him therefor, but 
was not asked by defendant’s counsel to instruct the 
jury to disregard the remark: Held, that the making 
of the remark was not reversible error.—CITY OF 
CHICAGO V. LESETH, II1., 32 N. E. Rep. 428. 

210. TROVER AND CONVERSION—Title.—In an action 
for conversion, title in athird person is no defense, 
unless the defendant can in some manner connect him- 
self with such person, and claim under him.—BROWN V., 
SHAW, Minn., 53 N. W. Rep. 633. 
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211. TRUSTS.—Defendant, by promising to marry 
plaintiff, obtained from him money which she in- 
vested in lands, and afterwards refused to marry him: 
Held, defendant was a trustee for the amount thus 
fraudulently obtained, which was made a charge on 
the lands so purchased.—_EDWARDS V. CULBERTSON, N. 
C.. 16S, E. Rep. 233. 

212. TRusts—Contingent Remainder.—Land was con 
veyed to a trustee to collect the rents and pay them to 
acertain woman during her life, and after her death 
to convey the Jand to her children, “if any shall sur- 
vive:” Held, that the interest of the children during 
the mother’s life was'contingent.—TEMPLE V. ScoTT,II1., 
32 N. E. Rep. 366. 

213. TRusT — Declaration in Writing.—Under Civil 
Code, § 852, subd. 1, providing that no trust in relation 
to real property is valid unless created and declared 
“by a written instrument subscribed by the trustee,” 
such a trust is sufficiently declared by a deposition of 
the trustee, made in an action wherein the question of 
the creation of such trust was involved, and by which 
it appears that he so held the property in question.— 
BAKER V. BAKER, Cal., 31 Pac. Rep. 355. 


214. TRUSTS — Equity. — A testator devised land to 
trustees, to collect the rents and apply the same to the 
use of his daughter during her life, and upon her death 
to convey the land to the issue of said daughter in 
such shares as she might appoint by will, or equally if 
she left no will, and in default of issue of said daughter, 
to convey the land to other persons. The willalso em- 
powered the trustees to sell the land and reinvest the 
proceeds: Held, that in a suit to enforce a trust in re- 
gard to part of said land, brought during the life-time 
ofthe daughter, her children were not necessary par- 
ties, since they took no vested interest in lhe fland, the 
fee being in the trustees.—GREEN V. GRANT, II1., 32 N. E. 
Rep. 369. ; 

215. TRUST IN LAND—Perpetuties.—A conveyance of 
land to P, in trust for the benefit of P and M, directing 
the trustee not to sell or put it to any use which might 
affect the value of other property of P and M lying in 
the same neighborhood, without the consent of both 
parties, is void, as creating a perpetuity, since each of 
the parties has an estate in the land, which is to be 
held for an indefinite period, and no part of it is to be 
sold without the consent of both.—WINSOR Vv. MILLS, 
Mass., 32 N. E. Rep. 352 

216. VENDOR AND VENDEE—Contract—False Repre- 
sentations.— An answer in an action on a note 
given for the price of land, that plaintiff falsely 
and fraudulently represented that the land was desir- 
ably situated and of great value, is a conclusion of law, 
where there is no statement of what the real facts con- 
Stituting fraud were.—BAKER-BOYER NAT. BANK Vv. 
HUGHSON, Wash., 31 Pac. Rep. 423. 

217. WATER-COURSE—Injunction.—In an equitable ac- 
tion to enjoin defendants from stopping the natural 
flow of a stream, which had its source in a spring on 
defendants’ land, it appeared that for time immemorial 
this spring had been obstructed by a beaver dam, caus- 
ing a pool on defendants’ land which overflowed, and 
gave plaintiff his water supply. One of the defendants, 
a lessee of the other, cut the dam to drain the land, but 
repaired it on being ordered to do so by his lessor. On 
complaint of plaintiff that his water supply was ob- 
structed, the dam was immediately cut, at a point indi- 
cated by plaintiff, the exact height of the original dam: 
Held, that the natural flow of the stream was not ob- 
structed, and that an injunction would not lie.—SPAR- 
LIN v. GOTCHER, Oreg., 31 Pac. Rep. 399. 

218. WILLS—Capacity—Opinion Evidence. — On the 
trialof an issue whether the testator was of sound 
mind,a witness who had observed the mental and phys- 
ical condition of the testator for 20 years, but who was 
neither an attesting witness to the will, an attending 
physician, nor an expert in matters of mental condi- 
tion, was asked ‘“‘whether, from the general appearance 
of the testator, he considered him capable of making a 
contract, or of transacting inportant business:” Held, 





that the question called for an opinion on the mental 
condition of the testator, and was properly excluded.— 
SMITH v. SMITH, Mass., 32 N. E. Rep. 348. 

219. WiIL~Ls—{Charitable Trust— Uncertainty. — Tes- 
tatrix bequeathed a trustee and executor certain per- 
sonal property for the benefit of her sister, “during her 
mortal life. after her death would like the money 
used for the education of young men for the priest- 
hood, or to educate individual orphan boys or orphan 
girls:” Held,that the trust ‘after the life estate was 
void for uncertainty.—BRENNAN v. WINKLER, S. C., 1658. 
E. Rep. 190. 

220. WiL~L—Construction,.—Where a testator devises 
land to his wife, “with full power to sell and execute a 
deed of the premises should she wish to do so,” and by 
the same will, after certain legacies, devises the resi- 
due of his estate to his “said wife, to her sole use and 
benefit during her life,” the first devise conveys the 
fee.—VEEDER V. MEADER, Mass., 32 N. E. Rep. 358. 

221. WiL~t— Construction—Legacy.— A testator de- 
vised to his wife certain real property, and bequeathed 
her all his personal property of every description. He 
devised specific real property to certain charitable in- 
stitutions, and bequeathed tocomplainant a legacy of 


$3,000. He devised to defendants “all the rest, residue , 


and remainder of (his) real estate, without any excep- 
tion.” The real property included in this residuary de 
vise was worth $100,000, and the personalty bequeathed 
to his wife amounted to $20,000: Held, that complain- 
ant’s legacy was a charge on the residuary devise.— 
REID v. CORRIGAN, IIL, 32 N. E. Rep. 387. 

222. WiLt—Death of Subscribing {Witness.—Code, § 
2136, provides that no will shall be sufficient unless sub- 
scribed in testator’s presence by at least two witnesses. 
Section 3148 provides that no written will with witness- 
es can be admitted to probate, except on the oath of at 
least two subscribing witnesses if living, but if 
one of such witnesses is dead, such proof may be 
taken of the handwriting, both of the testator and 
the deceased witness, as will satisfy the clerk of the 
superior court ofthe genuineness and due execution of 
such will. Held, onthe trial of the issue devisavit vel 
non, arising on the caveat of a will, that the will was 
improperly admitted to probate “in common form,” 
where one of the subscribing witnesses was dead, and 
the proof offered failed to show that such witness sub- 
scribed in the presence of the testatrix.—Jn re THOMAS’ 
WILL, N. C., 168. E. Rep. 226. 

223. WiILLs—Description of Devises.—A devise of real 
estate describing the devisees only as “those members 
of the ‘Society of the Most Precious Blood’ who are un- 
der my control, and subject to my authority, at the 
time of my death,” is void, because not pointing out 
with sufficient certainty the persons who are to take.— 
SOCIETY OF THE MOST PRECIOUS BLOOD Vv. MOLL, Minn., 
53 N. W. Rep. 648. 

224. WILLS—Rulesfin Shelley’s Case.—Testator pro- 
vided that one-third of the proceeds of certain prop- 
erty should be invested for his daughters and the inter- 
est paid to her, “free from control, liabilities, and debts 
of her husband; and, in case of her death without is- 
sue, or issues of her children, then reversible to my 
(his)_right consanguinary heirs.’’ Held, that the word 
“issue”? would be construed to mean “children,” and 
not “heirs of the body,’ and that the daughter took a 
life estate, and not a fee tail convertible into a fee sim- 
ple under the rule in Shelley’s Case.—PEIRCE v. HUB- 
BARD, Penn., 25 Atl. Rep. 231. 

225. WITNESS—Impeachment.—The rule of law is well 
settled that a witness cannot be impeached by proof of 
contradictory statements made by him, unless proper 
foundation has first been laid by asking him whether 
he has made such statements, giving particulars of 
time, place, and circumstances in order that he may 
have the opportunity of denying or admitting and ex- 
plaining. Evidence, inadmissible except for purpose 
of impeachment, is properly excluded when such foun- 
dation has not been laid.—STATE v. JONES, La., 11South 
Rep. 596. 
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